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PERSONAL SECURITY IN CIVIL LAW OF THE REPUBLIC OF AZERBAIJAN:
A COMPARATIVE STUDY OF SURETYSHIP AND GUARANTEE INSTITUTIONS

Rufat Goyushov*

Abstract

This article provides a comprehensive analysis of suretyship and guarantee as two principal
personal security institutions in the civil law of the Republic of Azerbaijan. The relevance of the
research is determined by the increasing role of personal security mechanisms in credit relations,
commercial transactions, public procurement, and international trade, where creditors seek
additional legal safequards for the proper performance of obligations. The study examines the legal
nature, structural characteristics, functional purpose, and practical application problems of
suretyship and guarantee, with a particular focus on the fundamental distinction between the
accessory principle governing suretyship and the independence principle underlying guarantee
obligations. The analysis is conducted through the prism of the Civil Code of the Republic of
Azerbaijan, domestic legal doctrine, international commercial law standards, including the
Uniform Rules for Demand Guarantees 758 and the Uniform Customs and Practice for
Documentary Credits 600, and comparative law methodology. Special attention is paid to the legal
consequences arising from the accessory nature of suretyship, such as the surety’s right to invoke
the debtor’s objections, the dependence of the surety’s liability on the validity and scope of the
principal obligation, and the termination of suretyship in cases provided by law. In contrast, the
article explores the autonomous and documentary nature of guarantee obligations, emphasizing
their importance for rapid payment, liquidity, and legal certainty in commercial circulation. The
article also critically examines a number of practical issues encountered in legal practice, including
terminological confusion between suretyship and guarantee, incorrect contractual drafting,
statutory limitation pitfalls in suretyship relations, judicial recharacterization of security
instruments, and the difficulty of applying the fraud exception in guarantee disputes. The
comparative analysis demonstrates that although suretyship and gquarantee belong to the same
general category of personal security, they perform different economic and legal functions and
allocate risks between the parties in substantially different ways. The article concludes by
proposing practical criteria for selecting the appropriate security instrument depending on the
nature of the obligation, the creditor’s risk expectations, the debtor’s legal position, the required
speed of enforcement, and the commercial context of the transaction.

Keywords: suretyship, bank guarantee, accessory principle, independence principle,
credit agreement, security of obligations, civil liability, Azerbaijani civil law.

I. Introduction: Management of Credit Risks in Civil Circulation and the Role of Personal
Security

In the modern market economy, the stability of civil circulation is directly
dependent on the climate of trust between economic actors and the efficiency of
mechanisms ensuring the performance of obligations. The granting of bank loans, the
establishment of commercial relations, and the continuity of investment flows necessitate
the minimization of creditors” risks [3, Arts. 460-490]. In this context, the concept of
“security” serves a dual function from both legal and economic perspectives: on one
hand, it reduces credit risk; on the other, it ensures the regularity of commercial relations.

* Doctor of Philosophy in Law, Member of the Bar Association of the Republic of Azerbaijan, e-mail:
rufat.goyushov@gmail.com
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The Civil Code of the Republic of Azerbaijan classifies the methods of ensuring the
performance of obligations into two principal categories: proprietary (real) security
(pledge, mortgage) and personal (obligation-based) security (suretyship, guarantee).
Whereas proprietary security is based on the allocation of a specific asset pool towards
covering the debt, personal security relies on the general property liability of a third
party. This very distinction determines the essence of the legal regime applicable to each
category [3, Arts. 269-289, 460-490].

As noted by I. Askarov in the “Commentary to the Civil Code of the Republic of
Azerbaijan”, the personal security methods of ensuring the performance of an
obligation primarily create an additional source of payment for the creditor’s claim,
introducing alongside the debtor a separate obligated subject [1, p. 740-748]. This legal
construction, by ensuring diversification of credit risks, makes a significant contribution
to the stability of financial markets.

Suretyship and guarantee - the primary subject of this study - each operating on
distinct legal principles, rules of termination, and fields of application, serve different
segments of civil circulation. A thorough understanding of these two institutions carries
not only theoretical significance; it also forms an indispensable basis for the practical
activities of entrepreneurs, banks, and legal professionals.

1.1. The Economic Functionality and Historical Roots of Personal Security

From a historical perspective, the roots of personal security trace back to the Roman
law institutions of stipulatio and fidejussio. The Roman law fidejussor, unlike the debtor,
emerges as a third party in the credit relationship and is personally liable with his own
property in the event of non-performance of the debt. This classical construction evolved
over the centuries and found its reflection in modern law.

According to the provisions of V. Sardarov’s work “Civil Law Relations”, personal
security functions from an economic standpoint as a signalling mechanism [11, p. 92-104].
The debtor uses the authority of a third party - the surety - to inspire confidence in his
own solvency. This is an important instrument that reduces information asymmetry in
the credit market: a suretyship given to the creditor conveys the message that the surety
is personally convinced of the debtor’s integrity.

In modern banking practice, suretyship and guarantee serve different market
segments. As noted in I. Mammadov’s monograph “Risk Management in Banks”, suretyship
functions predominantly in consumer lending and in small and medium-sized enterprises
(SMEs) as a form of security grounded in personal relationships (kinship, friendship). Bank
guarantee, on the other hand, is a professional financial instrument used in international
trade, public procurement, and the financing of large infrastructure projects [8, p. 118-132].

1. The Institution of Suretyship: The Accessory Principle and Legal Regime

Suretyship is the most widespread and classical form of security in Azerbaijani
civil law. Its legal construction is built upon a close connection to the fate of the
principal obligation, which fundamentally distinguishes it from other forms of personal
security, particularly from guarantee.

2.1. The Concept, Parties, and Legal Characteristics of a Suretyship Agreement

Pursuant to Article 460.1 of the Civil Code of the Republic of Azerbaijan, a suretyship
agreement is an arrangement whereby the surety undertakes an obligation before the
creditor to perform in whole or in part the obligation of another person (the debtor). This
definition encompasses a number of important theoretical and practical aspects.
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First, the question of the parties to the agreement requires clarification. A suretyship
agreement is concluded between the creditor and the surety. The participation of the debtor as
a party to this agreement is not a legal necessity. However, as noted in the work “Civil Law:
General Part” by R.A. Goyushov, RE. Bayramov, and Sh.B. Yusifov, a suretyship concluded
without the debtor’s consent may create serious evidentiary difficulties when the surety
subsequently seeks to bring a recourse (counter) claim against the debtor [5, p. 279-286].

Second, the question of the gratuitous or onerous character of suretyship warrants
attention. Between natural persons (relatives, friends), suretyship typically bears a gratuitous
character. However, in commercial relationships - particularly in the case of del credere
suretyship or professional suretyship provided by insurance companies - the surety may
demand remuneration (commission) from the debtor for this service. Article 460.1 of the
Civil Code of the Republic of Azerbaijan is of a dispositive nature on this matter.

Third, the intuitu personae (personal confidence) characteristic of suretyship
imposes significant restrictions on its transfer. The surety assumes the obligation of
suretyship based on confidence in a specific debtor, his personal character, business
qualities, and reliability. When the debtor changes - i.e., when the debt is transferred to
another person - the surety may refuse to remain liable for the new debtor (the Civil
Code of the Republic of Azerbaijan, Art. 477.1.2).

2.2. A Fundamental Analysis of the Accessory (Dependency) Principle

The most fundamental characteristic distinguishing suretyship from other types
of security - particularly from guarantee - is its accessory nature. The principle of
“ Accessorium sequitur principale” (The accessory follows the principal) constitutes the
backbone of suretyship relations. I. Askarov explains the meaning of this principle in
the contract law system in his commentary as follows: a suretyship obligation can never
exist independently of the principal obligation, as it is organically linked to the legal
fate of the principal obligation [1, p. 740-748].

The accessory principle manifests itself in four principal directions:

First, dependency in formation: The validity of the suretyship agreement directly
depends on the validity of the principal obligation (the credit agreement). If the principal
agreement is deemed invalid due to incapacity, defect of intent, or illegality, the
suretyship agreement also automatically loses its legal force (the Civil Code of the
Republic of Azerbaijan, Art. 460.2).

Second, dependency in substance and scope: The surety’s liability may not be
more onerous than that of the debtor (the Civil Code of the Republic of Azerbaijan, Art.
465.1). As the principal debt decreases - through installment payments - the surety’s
liability also diminishes proportionately. This rule serves as a substantial defense
mechanism for the surety.

Third, dependency in termination: The termination of the principal obligation
through performance, novation, remission, or other means entails the termination of
the suretyship as well. If the principal obligation ceases to exist, the suretyship
subordinate to it likewise cannot subsist.

Fourth, commonality of legal fate: Changes relating to the debtor’s obligation -
extension of the term, increase of interest - in principle also affect the surety. However,
the legislator here applies a special mechanism to protect the interests of the surety: if
such changes have been effected without the surety’s consent, the suretyship is
terminated (see Section 2.6).
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The sole significant exception to accessority is the case of the debtor’s death. Upon
the death of the debtor, his debt passes to the heirs; however, the heirs’ liability is
limited to the share of the inheritance they have accepted. The surety, on the other hand,
continues to bear the obligation to repay the debt in full (unless otherwise stipulated in
the agreement). However, pursuant to an amendment to the Civil Code introduced by
the Law of 19 April 2024, “In cases where the subsidiary liability of the surety is
stipulated under the suretyship agreement securing an obligation, the surety’s liability
is suspended for the period from the date of the debtor’s death until the date of
acceptance of the inheritance (the Civil Code, Art. 472.4)”.

2.3. Form and Validity Requirements of the Suretyship Agreement

Article 471 of the Civil Code of the Republic of Azerbaijan imperatively prescribes
the requirement of written form for a suretyship agreement. Failure to observe the
written form results in the invalidity (absolute nullity) of the agreement. The legal policy
(ratio legis) underlying this requirement is called the “warning function”
(Warnfunktion): suretyship is a transaction that in most cases brings no material benefit
to the surety, yet creates significant financial risks.

Does the existence of a separate “Surety” column in the credit agreement itself and a
person’s signature therein suffice for the conclusion of a suretyship agreement? According to the
dominant position in legal doctrine, if the terms of the surety’s liability (joint and
several/subsidiary, amount, term) are clearly stated in that document, this satisfies the
requirement of written form. However, from the standpoint of legal validity, the safest course is to
conclude a separate “Suretyship Agreement”.

As emphasized in M. Babayeva’s article examining the accounting principles of
bank loans, suretyship agreements must exist as an integral part of the credit
documentation; failing this, the security in question is also considered invalid for
accounting purposes [2, p. 41-43].

2.4. Types of the Surety’s Liability: Joint-and-Several and Subsidiary Regimes

In suretyship, the degree of the surety’s liability towards the creditor may exist in
two principal forms - joint-and-several and subsidiary regimes. This distinction
fundamentally alters the creditor’s claim strategy and the surety’s defense tactics.

2.4.1. Joint-and-Several (Solidary) Liability - The Default Rule

Pursuant to Article 472.2 of the Civil Code of the Republic of Azerbaijan, unless
otherwise stipulated by law or agreement, the surety and the debtor bear joint-and-
several liability before the creditor. Joint-and-several liability means a “freedom of
choice” for the creditor. When the debtor fails to perform (delays) the obligation, the
creditor may demand payment of the debt from the debtor alone, from the surety alone,
or from both simultaneously.

Under this regime, the creditor is relieved of the obligation to prove the debtor’s
insolvency or the absence of his assets before demanding payment from the surety. If the
debt is due and the debtor has not paid, the creditor may directly approach the surety. It is
precisely for this reason that joint-and-several liability is valued as the most advantageous
option for banks. I. Mammadov characterizes this aspect as a “legal instrument for credit
risk management”, noting that agreements based on the joint-and-several suretyship
regime significantly improve the quality of a bank’s loan portfolio [8, p. 118-132].

2.4.2. Subsidiary (Complementary) Liability

The parties may specifically agree in the agreement that the surety will bear
subsidiary liability. In this case, the surety plays the role of a “reserve player”: the creditor
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may approach the surety only when all available legal remedies (judicial enforcement) to
recover the debt from the principal debtor have been exhausted.

In subsidiary suretyship, the surety has the right to tell the creditor to “first proceed
against the debtor’s assets”. This right, known in Roman law as beneficium excussionis
(the benefit of discussion), prevents the creditor from approaching the surety as long as
the debtor has even a minimal asset. This means stronger protection for the surety.

The following table summarises the principal differences between the two liability

regimes:

Characteristic

Joint-and-Several Liability

Subsidiary Liability

Order of claims

The creditor may directly
claim from the surety.

The creditor must first
approach the debtor.

Surety’s risk

Very high. The same legal
standing as the debtor.

Lower. Only to the extent of
the debtor’s asset deficiency.

Burden of proof

The burden of proof is lifted
from the creditor.

The creditor must prove the
debtor’s lack of assets.

Field of application

Bank loans, commercial
agreements.

Civil (non-commercial)
relations - rare.

Legal presumption

Applied by default.

Only when specifically

stipulated in the agreement.

2.5. Rights and Defenses of the Surety

Although the surety bears liability for the debt, the legislation equips him with
powerful legal instruments to protect him from unjust claims by the creditor. These rights
flow directly from the accessory nature of suretyship.

The first defense instrument - the right to raise objections (defenses). Article 474.1
of the Civil Code of the Republic of Azerbaijan grants the surety the right to raise all
objections that the debtor could raise against the creditor. These objections include
circumstances such as the debt not yet being due, the debt having already been paid, the
creditor’s breach of obligation, defects in the goods, and the application of set-off. An
important nuance is that even if the debtor himself waives these objections, the surety
retains the right to raise them.

The second defense instrument - the right to information. The surety may at any
time demand from the creditor information concerning the outstanding balance of the
debt, accrued interest, and the payment schedule. If the creditor refuses to provide this
information, the extent of the surety’s liability becomes a contentious matter. This right
prevents information asymmetry regarding the status of the principal debt on the surety’s
part. The third defense instrument - the right of recourse (subrogation). Pursuant to
Article 475.1 of the Civil Code of the Republic of Azerbaijan, after the surety makes
payment to the creditor, all the creditor’s rights against the debtor (including other
security rights - mortgage, pledge) pass to the surety to the extent of the obligation
performed. This subrogation mechanism gives the surety the opportunity to recover from
the debtor the amount paid, plus interest and damages suffered.

As also noted in A. Talibova’s research on mortgage law, the subrogation
mechanism in accessory security institutions is of decisive importance for the harmonious
regulation of the creditor-surety-debtor triangle [12, p. 31-33].
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2.6. Termination of Suretyship

The termination (extinguishment) of suretyship is one of the areas most frequently
giving rise to disputes in legal practice. In addition to the general grounds of termination
(performance, expiry of term), Article 477 of the Civil Code of the Republic of Azerbaijan
provides for specific grounds applicable to suretyship.

The first specific ground - modification of the obligation to the detriment of the surety.
If the creditor and the debtor modify the terms of the agreement without the surety’s consent,
and this modification results in an increase of liability (increase of the interest rate) or a
deterioration of the surety’s position (extension of the term - increase of risk over time), the
suretyship is terminated. Azerbaijani court practice takes a strict position on this matter: if
the bank and the debtor have extended the term of the loan by an additional agreement and
the surety has not signed it, the suretyship may be terminated in its entirety.

The second specific ground - transfer of the debt to another person. Since
suretyship bears the intuitu personae character, when the debtor changes, the surety may
refuse to remain liable for the new debtor. The surety assumed the obligation based on
confidence in a specific debtor, not an unknown third party.

The third specific ground - the creditor’s refusal to accept performance. If the debtor
wishes to pay the debt on time, but the creditor refuses to accept it for any reason - for
example, with a view to increasing late-payment charges - the suretyship is terminated.

The fourth specific ground - expiry of the term. The critical rule in Article 477.4 of
the Civil Code of the Republic of Azerbaijan: if the suretyship agreement does not specify
a term (or contains an indefinite expression such as “until the principal debt is fully
repaid”), the creditor must bring a claim against the surety within one year from the date
the principal obligation became due. Furthermore, if the term for performance of the
principal obligation is not indicated and cannot be determined, or can be determined
from the moment of demand, the suretyship is terminated if the creditor has not brought
a claim against the surety within two years from the date the suretyship agreement was
concluded. If these time limits have passed, the suretyship is terminated. This provision
is a preclusive (cut-off) time limit designed to deter creditors from passivity.

III. The Institution of Guarantee: Independence, Abstraction, and International Trade

Guarantee (bank guarantee), unlike suretyship, is a more flexible, swift, and
powerful financial instrument responding to the dynamic demands of modern
commercial circulation. The key conclusion arising from S.M. Sabzaliyev’s article
examining the legal regime of bank loans is that as the frequency of modern financial-
credit relations increases, traditional accessory security methods are compelled to cede
their place to independent instruments such as guarantee [10, p. 6].

3.1. The Legal Nature of Guarantee: The Independence Principle

Pursuant to Article 478 of the Civil Code of the Republic of Azerbaijan, a guarantee
is a written undertaking given by the guarantor (bank), at the request of another person
(the principal), to that person’s creditor (the beneficiary), whereby the guarantor
undertakes to pay a specified sum of money to the beneficiary upon presentation of the
beneficiary’s payment demand.

The fundamental characteristic distinguishing guarantee from suretyship is the
independence (autonomy) principle. This principle encompasses two aspects:

The first aspect - abstraction: The guarantor’s obligation to the beneficiary is
independent of the principal obligation whose performance is being secured. That is, the
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invalidity of the principal agreement, the repayment of the debt, or the existence of a
dispute in no way affects the guarantor’s obligation.

The second aspect - documentary character: If the documents are in order, the
guarantor must pay. The International Chamber of Commerce Uniform Rules for
Demand Guarantees (Uniform Rules for Demand Guarantees 758 - a set of uniform rules
governing demand bank guarantees in international trade, in force from 01.07.2010) have
consolidated this principle as an international standard, while the Uniform Customs and
Practice for Documentary Credits 600 Rules (Uniform Customs and Practice for
Documentary Credits - the set of uniform rules governing the payment obligation
documents of letters of credit used in international trade, in force from 01.07.2007) have
regulated letter-of-credit relations on the same principle [7, Arts. 5, 19; 6, Arts. 2, 7].

Let us illustrate the practical difference with an example: Company “A” (Principal)
purchases contractual services from Company “B” (Beneficiary), and a bank (Guarantor)
issues a guarantee. Company “A” claims the services were defective. In suretyship, this
objection would be valid and the surety could halt payment. In guarantee, however, this
objection is entirely irrelevant: if the documents are in order, the bank must pay. The bank
does not involve itself in the details of the principal agreement.

3.2. Structural Elements and Parties of the Guarantee

The tripartite structure of guarantee relations encompasses three independent legal
relationships simultaneously. The first is the principal agreement - between the Principal
and the Beneficiary (e.g., a construction contract). The second is the agreement on the
issuance of the guarantee - between the Principal and the Bank, determining the bank’s
service fee and recourse terms. The third is the guarantee obligation - the Bank’s
unilateral undertaking towards the Beneficiary.

Based on the analysis of the legal regime of banking operations in Z.F.
Mammadov’s work “Foundations of Banking Activity”, guarantees issued by banks are,
by their legal nature, off-balance sheet obligations, but may significantly affect the bank’s
liquidity and capital adequacy [9, p. 276-282].

3.3. Types of Guarantee: International Classification

In international commercial practice, the following principal types of guarantee are
widely used:

International I . Payment
Type of Guarantee Term Principal Function Amount
Ensures that the participant
. ith f h 1-5% of th
Tender Guarantee Bid Bond does not wit draw rom the 5% of the
contract after winning the tender offer
tender.
Performance Ensures that the Contraf:tor 5_10% of the
Performance Guarantee performs the work on time
Bond . contract value
and to quality.
A E f f th
Advance Payment dvance nSures re und of t © 100% of the
Payment advance paid by the client
Guarantee . . advance amount
Guarantee (if work is not performed).
h 7
Payment Ensures the buyer's . 100% of the
Payment Guarantee payment for the goods in
Guarantee . goods value
the creditor’s favour.
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International Payment

Type of Guarantee Term Principal Function Amount

Warranty Ensures rfec.tiﬁcation of 3-5% of the
defects arising after the
Bond contract value

object is handed over.

Warranty Guarantee

3.4. Payment Mechanism: “On-Demand” and “Conditional” Guarantee

The strength of a guarantee is directly dependent on its payment terms. In this
respect, two principal models are distinguished:

The first model - on-demand guarantee. This is the most powerful instrument for
the beneficiary. It suffices for the beneficiary merely to write to the bank: “Pay me the
money; the principal has breached the obligation”. No court order, expert opinion, or
specific proof is required. Under the Uniform Rules for Demand Guarantees 758 Rules,
this is the standard form in international trade [7, Art. 5]. This model is functionally
equivalent to a cash deposit at the bank for the beneficiary, while not freezing the
principal’s working capital.

The second model - conditional guarantee. Here, the beneficiary must submit a
document confirming the breach of the obligation (e.g., an arbitral award, an
independent engineer’s report, a compliance certificate) in order to receive payment.
This model better protects the principal’s interests, but makes it more difficult for the
beneficiary to receive payment.

3.5. The Principle of Irrevocability of Guarantee and Termination

Unless otherwise stipulated in the guarantee, it is irrevocable. The guarantor (bank)
may not unilaterally withdraw the undertaking it has given. This principle follows from
Article 481 of the Civil Code of the Republic of Azerbaijan and is consistent with the
fundamental rules of international commercial law.

The beneficiary’s right of claim, unless otherwise agreed, may not be transferred
(assigned) to a third party. Termination occurs in three cases: (1) upon payment of the
amount to the beneficiary; (2) upon expiry of the term; (3) upon the beneficiary’s waiver.

An important distinction: unlike suretyship, the fact of repayment of the principal
debt does not automatically terminate the guarantee. If the debtor has repaid the debt but
the guarantee is still in force, and a dishonest beneficiary demands payment from the
bank, the bank is technically obliged to pay. The debtor may subsequently bring a claim
against the beneficiary for “unjust enrichment” and recover the money through court
proceedings, but this route is lengthy and costly.

3.6. The “Fraud Exception” - Limits of Independence

The sole globally recognised exception to the independence of a guarantee is
“manifest fraud”. If it is proven by clear and irrefutable evidence that the beneficiary’s
demand is fraudulent (e.g., no contract exists at all, documents have been falsified), the
court may order the bank to suspend payment (injunction). This standard is recognised
identically in English law, German law (Missbrauchseinwand), and the International
Chamber of Commerce Uniform Rules for Demand Guarantees 758 [7, Art. 19].

However, the burden of proof is exceptionally high. A mere claim that “the quality of
work is poor” does not constitute fraud - this is a commercial dispute. For the court to grant
an injunction, fraud must be proven prima facie (clearly apparent at first sight). And even if
it becomes known to the guarantor before payment of the beneficiary’s demand that the
principal obligation secured by the guarantee has been fully or partially performed, has been
terminated on other grounds, or is invalid, the guarantor must immediately notify the

12



Rufat Goyushov. Personal security in Civil law of the Republic of Azerbaijan: A comparative study of
suretyship and guarantee institutions, 2026, Nel (72), pp. 5-17. DOI: 10.61638/JIVV1957

beneficiary and the principal. Following such notification, the guarantor must pay the
demand received again from the beneficiary (the Civil Code Art. 486.2).

IV. Comparative Legal Analysis of Suretyship and Guarantee

Although suretyship and guarantee are both members of the same legal family -
personal (obligation-based) security - the differences between them are fundamentally
profound. These differences manifest not only terminologically, but also in terms of

economic function, legal regime, risk allocation, and the scope of contractual freedom.

Criterion

Suretyship

Guarantee

Principal rule

Accessority (dependency):
shares the fate of the
principal debt.

Independence (autonomy):
isolated from the principal debt.

The surety may invoke all

The guarantor may not invoke

Objections of the debtor’s objections. ob]ec’gor‘ls arising from the
principal agreement.
Speed of payment Low: proof is required; High: document is sufficient; paid

subject to dispute.

immediately.

Risk allocation

Risk is balanced between
the Creditor and the

Risk is entirely borne by the

Surety. Principal.

Typically banks and insurance

Subject .
companies.

Natural or legal person.

Written f i dat . .
pLoeh OIS MAndatory | Written form is mandatory (The

Form requirement (The C.IVII Code of .t.he Civil Code of the Republic of
Republic of Azerbaijan, Azerbaijan, Art. 478)
Art. 471). jan, At 276).

Subrogation - automatic

. Contractual .
transfer of rights. ontractual fecoutse

Right of recourse

International Chamber of
Commerce Uniform Rules for
Demand Guarantees 758, UCP 600
rules.

National legislation (The
Civil Code of the Republic
of Azerbaijan).

International standard

Possible in circumstances

Revocability determined by law.

In principle, irrevocable.

4.1. Selection Strategy and Comparison of Legal Positions

The choice between suretyship and guarantee varies depending on the legal position
of the participating party. Let us examine this issue through the lens of three subjects.

The creditor’s (beneficiary’s) position: A creditor in a strong negotiating position - such
as a state procurement agency or a large oil company - will always require an on-demand bank
guarantee. This is practically equivalent to a cash deposit. According to I.N. Mammadov’s
study on risk management in banks, a bank guarantee is considered the most efficient
instrument in terms of payment mechanism for minimizing credit risks [8, p. 118-132].

The debtor’s (principal’s) position: For the debtor, suretyship is more advantageous.
Because if a dispute arises, the surety may halt payment and contest in court that “the work
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has been done; payment should not be made”. In guarantee, however, the money is paid out
immediately, and recovering it subsequently entails years of court proceedings.

The bank’s position: Banks prefer guarantees, as these are off-balance-sheet
operations that generate commission income. As noted in Z.F. Mammadov’s research
on banking activity, guarantee operations are an integral component of the modern
bank’s business model [9, p. 276-282].

V. Practical Problems Arising from Court Practice

In Azerbaijani legal practice, a number of specific problems are observed in the
application of suretyship and guarantee institutions. These problems carry great significance
not only from a procedural standpoint, but also from the perspective of substantive law.

5.1. Terminological Chaos and Recharacterization

A problem frequently encountered in practice is the discrepancy between the title of a
document and its content. The parties write “Letter of Guarantee” as the title of the
document, but the conditions within the text bear an accessory character: “If the debtor fails
to pay the debt and there is a court order to that effect, I will pay” The court looks not at the
name of the document, but at its legal content. If the obligation is dependent on the principal
debt and there is a right of objection, the court will characterise it as suretyship.

This “terminological chaos” (recharacterization) creates extremely detrimental
consequences for the creditor who believed he had received a “Guarantee”: he cannot
receive prompt payment and is forced to engage in a lengthy dispute through court
proceedings. R.A. Goytisov’s research on the enforcement of pledge obligations
characterizes this problem as a “legal design defect”. To avoid “terminological chaos”,
the wording in the text of the document is of paramount importance. If the document is
a guarantee, the following must necessarily be included in the text: “This obligation is
independent of the principal agreement, is not related to any dispute between the parties,
and shall be paid upon the beneficiary’s first written demand” [4, p. 12-16].

5.2. The “Statute of Limitations Trap” in Suretyship

The one-year rule in Article 477.0.4 of the Civil Code of the Republic of Azerbaijan,
is the greatest “trap” for banks. There are numerous court discussions on this matter in
Azerbaijani legal practice. The term of the suretyship in the credit agreement must be
clearly indicated (as a date). The expression “until the credit is fully repaid” is not
considered a specific term according to court decisions - in the presence of this expression,
the one-year preclusive (cut-off) period applies.

Let us examine an example where the term of the credit agreement is three years. If the
debtor fails to make payments from the very first day, the period within which the creditor
may approach the surety is one year from the date the payment became due (the first month).
If the creditor allows that one year to lapse, the suretyship is terminated, even though the credit
agreement may still be ongoing. The essence of this provision is to encourage creditors towards
active management, and to place the consequences of passivity upon the creditor.

5.3. Matrimonial Property and Reduction in Real Value of Suretyship

When a natural person acts as surety, his obligation bears a personal character.
However, at the enforcement stage, when proceeding against the surety’s assets, a serious
problem arises: if the assets were acquired during marriage, the spouse’s share (the
general rule being 50%) is untouchable. This in practice halves the real value of the credit
secured by suretyship. In modern Azerbaijani banking practice, in order to insure against
this risk, the notarial consent of the surety’s spouse is now also required.
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5.4. The Problem of Burden of Proof in Fraud Claims under Guarantee

The greatest difficulty in the implementation of the independence principle is the
application of the “fraud exception”. In Azerbaijani court practice, the majority of
Principals who attempt to halt payment under a guarantee fail to obtain an injunction
from the court. This is because, as also noted in A. Talibova’s research on accessory
obligations, “claiming that one is in the right” is an entirely different legal task from
“proving that the beneficiary is fraudulent” [12, p. 31-33].

VI. Comparative Law Perspective: European and International Standards

The provisions of Azerbaijani civil law on suretyship and guarantee are grounded
in the Continental European legal tradition, particularly in German and French civil
legislation. This comparative aspect provides important context for the harmonisation of
the Azerbaijani legal system with international standards.

In German law (Biirgerliches Gesetzbuch, §§ 765-778), suretyship fully bears an
accessory character. The German legal doctrine’s concept of “akzessorisches Sicherungsrecht”
is the model closest to the suretyship regime of the Civil Code of the Republic of Azerbaijan.
Subsidiary liability is fully consistent with the German law institution of Einrede der
Vorausklage (the right to demand that the debtor be taken to court first).

As regards guarantee, the United Nations Commission on International Trade Law
(United Nations Commission on International Trade Law) “United Nations Convention
on Independent Guarantees and Stand-by Letters of Credit” of 1995 (entered into force
on 01.01.2000) has elevated the independence principle to the status of an international
norm [13, Arts. 2, 6, 19]. The International Chamber of Commerce Uniform Rules for
Demand Guarantees 758 Rules have been accepted since 2010 as the most widely applied
standard for international trade guarantees.

The conclusions of the comparative law section of the textbook “Civil Law:
General Part” by R.A. Goytisov, R.E. Bayramov, and Sh.B. Yusifov demonstrate that the
system of obligation law in the Civil Code of the Republic of Azerbaijan, while
grounded in the European continental model, also incorporates a number of original
elements [5, p. 279-286]. This originality manifests itself both in the termination
mechanisms of suretyship and in the regulation of guarantee.

VII. Conclusion

The research conducted demonstrates that suretyship and guarantee - the obligation-
based personal security methods in the civil law of the Republic of Azerbaijan - constitute
two distinct regimes that are fundamentally different in legal terms, yet functionally
complementary. Understanding this distinction is of utmost importance for legal practice.

The scientific novelty of the article consists in the systematic separation of
suretyship and guarantee not merely by terminology, but by their legal nature, risk
allocation model, payment mechanism, and procedural consequences. The practical
significance of the research lies in the proposed criteria that may assist banks,
entrepreneurs, lawyers, and courts in correctly qualifying security documents and
preventing future disputes arising from defective contractual design.

Suretyship is a classical institution built upon the accessory principle, binding the
fates of the debtor and the surety to one another, rich in strong defense mechanisms. It is
grounded in personal relations and trust; it tends to protect the debtor and the surety and
to confine the creditor’s claims within a certain legal framework. The accessory character
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of suretyship represents both its greatest protection (defense against the creditor’s unjust
claims) and its greatest weakness (prolongation of judicial disputes).

Guarantee, on the other hand, is a modern financial instrument built upon the
independence principle, serving the speed, liquidity, and security requirements of
commercial circulation. It ensures the immediacy of payment by “setting aside” disputes;
it protects the interests of the creditor (beneficiary) from the fate of the principal
obligation. However, as the flip side of this strength, for the principal, the guarantee is
the “sharp edge of the sword”: even if faced with injustice, the money is immediately
paid out, and recovering it requires lengthy court proceedings.

From a practical standpoint, the following recommendations are put forward in
the article:

1. At the stage of contract documentation, the appropriate type of security should be
selected based on the parties’ economic position, risk appetite, and the speed of claim criterion.

2. Clearly indicating the term in the suretyship agreement as a full date prevents
creditors from falling into the one-year preclusive period “trap”.

3. Clearly reflecting the characteristics of independence in the content of a
document called a “Guarantee” (independence from the principal debt, payment upon
tirst demand) prevents terminological chaos (recharacterization).

4. Obtaining notarial consent from the spouses of natural person sureties prevents
the practical halving of the real economic value of the suretyship.

In conclusion, as rightly noted by I. Askarov in his Commentary to the Civil Code
of the Republic of Azerbaijan, the institutions for securing the performance of obligations
constitute the foundation of the economic infrastructure of the civil law system [1, p. 740-
748]. A precise legal understanding of suretyship and guarantee institutions, together
with competent contract design, is the most reliable prophylactic measure against future
lengthy judicial disputes and financial losses.
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Abstract

The article was prepared with the support of the Belarusian Republican Foundation for
Fundamental Research.

The article discusses the legal protection of historical memory and the truth about the events
of the Great Patriotic War of 1941-1945, which are relevant for the current period of international
relations. The article provides statistical data on the genocide of the Soviet people during this period,
which allows for the formulation of proposals for improving legislation. The author defends the
concept of cultural genocide, which allows for a revision of the 1948 United Nations Convention on
the Prevention and Punishment of the Crime of Genocide. The purpose of this article is to inform the
scientific community about the new legislation on the protection of historical memory and truth, and
to foster patriotism by emphasizing the importance of all nations” participation in the fight against
fascism and the prevention of the rehabilitation of Nazism.

Keywords: legal protection, cultural heritage sites, victory in the Great Patriotic War, legal
means of preventing the rehabilitation of Nazism, historical truth and its protection.

1. Introduction

In 2026, the 85th anniversary of the outbreak of the Great Patriotic War of 1941-1945
is being commemorated, drawing particular attention to the protection of historical truth
and the memory of those events. This is entirely understandable: during the Great
Patriotic War, the Soviet Union lost approximately 27 million lives [1].

These losses indicate, first, the exceptionally fierce nature of the hostilities; second,
that the enemy failed to observe international legal instruments with regard to Red Army
soldiers and their commanders (i.e., the war was not conducted in accordance with
conventional rules); and third, that the punitive and highly sophisticated campaigns of
extermination against the civilian population carried out by the occupiers demonstrate
not only a disregard for international humanitarian law, but also what would have
awaited the USSR in the event of defeat [12].

On the territory of the Byelorussian Soviet Socialist Republic, 578 concentration
camps and other places of forced detention were established [6], where a significant
number of compatriots were exterminated through the creation of unbearable living
conditions. In the course of the criminal investigation into the genocide of the Belarusian
(Soviet) people during the Great Patriotic War of 1941-1945, 166 previously unknown
sites of extermination and burial of civilians and prisoners of war have been identified in
Belarus alone, more than half of them mass graves [5]. During the years of the Great
Patriotic War, human losses on the territory of Belarus exceeded 3 million people.

To repel the fascist invasion, the entire country united. The Azerbaijani people,
alongside other Soviet citizens, fought for victory over Nazi Germany and thus made a
significant contribution to the Victory. With a total population of 3.4 million (as of 1941),
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about 640,000 people from the Azerbaijan SSR were conscripted to the front. Nearly one-
tifth of the republic’s population fought on the battlefields, including 10,000 women and
40,000 volunteers. More than 300,000 USSR citizens drafted from Azerbaijan were killed in
combat. In Baku and throughout the republic, 76 military hospitals were in operation [2].

Between 1941 and 1945, Azerbaijan produced 130 types of weapons and ammunition,
including shells for the legendary “Katyusha” rocket launchers. The republic served as the
principal supplier of oil and petroleum products to the front. The people of Azerbaijan
maintained the railways, worked actively in the chemical industry, produced military
uniforms, and contributed in many other ways. As experts note, Azerbaijan received a large
number of wounded soldiers and evacuated civilians from other regions of the USSR [3]. In
the struggle against fascism, 121 residents of the Azerbaijan SSR were awarded the title of
Hero of the Soviet Union (including Hazi Aslanov, twice - in 1942 and 1991), and 30
individuals became full recipients of the Order of Glory of all three classes [10].

The Victory was a common one. However, in recent years, there has been an
intensification of efforts by unfriendly states to discredit it, to strip it of its heroic
significance, and even to rehabilitate Nazism. This must not be allowed. In this regard, it
is important to consider the possibilities of legal protection of historical memory and the
truth about the events of the Great Patriotic War. The Belarusian experience may be of
particular interest in this respect. In the Republic of Belarus (formerly the the
Byelorussian Soviet Socialist Republic), a country that suffered greatly during the Great
Patriotic War, numerous memorials have been erected to preserve the memory of the
fallen, and museums house valuable artifacts attesting to the greatness of the Soviet
people’s feat. Recognizing the importance of preserving monuments of military history
for present and future generations, state programs have been adopted aimed at the
conservation, restoration, and promotion of historical and cultural heritage sites.

1I. Legal Protection of Historical Memory and Countering the Rehabilitation of Nazism: The
Belarusian Experience

Amendments to the Constitution of the Republic of Belarus have been introduced,
necessitated by the need to establish additional safeguards for the protection of historical
memory and truth, thereby determining the trajectory of legislative development in this
area [4]. In particular, the following instruments have been adopted: the National
Security Concept of the Republic of Belarus (approved on April 25, 2024, by Resolution
No. 5 of the All-Belarusian People’s Assembly); the Directive of the President of the
Republic of Belarus “On the Implementation of the Foundations of the Ideology of the
Belarusian State” dated April 9, 2025, No. 12 (para. 2.3), which designates the promotion
of active citizen participation in preserving historical memory and national values as one
of the key objectives of ideological work; and the State Programme “Cultural Space” for
2026-2030 (approved by Resolution No. 800 of the Council of Ministers of the Republic of
Belarus dated December 30, 2025). Furthermore, the laws “On Preventing the
Rehabilitation of Nazism” (May 14, 2021, No. 103-Z) and “On the Genocide of the
Belarusian People” (January 5, 2022, No. 146-Z) remain in force and continue to shape
legal practice, containing provisions relevant to this sphere of social relations.

An important area of state policy is the prevention of the rehabilitation of Nazism
(it should be recalled that the core doctrine of Nazi Germany was the criminal idea of the
total destruction of the living environment in the occupied territories of the USSR, with
the aim of systematically eliminating the very foundations of the existence of peoples -
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their demographic potential, physical habitat, and cultural identity [7]). The legal
framework for this policy is formed by the Constitution of the Republic of Belarus, which
prohibits propaganda of war and incitement of social, national, religious, and racial
hatred, as well as by laws and other legislative acts, including the laws “On Countering
Extremism”, “On Amendments to Laws on Countering Extremism”, “On Preventing the
Rehabilitation of Nazism” and “On the Genocide of the Belarusian People”.

These regulatory legal acts prohibit in the Republic of Belarus: the rehabilitation of
Nazism; the financing of the rehabilitation of Nazism; and the activities of organizations,
representative offices of international or foreign organizations, or individual entrepreneurs
aimed at the rehabilitation of Nazism. The Law “On the Genocide of the Belarusian People”
establishes that atrocities committed by Nazi criminals and their accomplices, as well as by
nationalist formations during the Great Patriotic War and the post-war period, aimed at
the systematic physical extermination of the Belarusian people (i.e., Soviet citizens residing
in the territory of the Byelorussian SSR during the war and/or post-war period), through
killings and other acts recognized as genocide under legislative acts and norms of
international law, constitute genocide of the Belarusian people.

Accordingly, the denial of the genocide of the Belarusian people - whether
expressed in a public speech, a printed or publicly displayed work, mass media, or
information disseminated via the global computer network (the Internet), other public
telecommunication networks, or dedicated communication networks - entails criminal
liability under Article 130-2 of the Criminal Code of the Republic of Belarus, introduced
by this very law. This innovation has appeared for the first time in the legislation of the
Commonwealth of Independent States. There is already initial practice of holding
individuals criminally liable for denying genocide (of the Belarusian people, as defined
by Article 130-2 of the Criminal Code of the Republic of Belarus). The facts of one such
case are as follows: a 54-year-old resident of Minsk, S., an administrator of a group on a
popular social network, published posts on historical topics within the community. He
actively asserted to his followers that the atrocities committed on the territory of Belarus
had been wrongly attributed to Nazi occupiers. He claimed that the world-famous
“Khatyn” tragedy had been caused by partisans [11]. The suspect published allegedly
collected “evidence” and sought like-minded individuals in order to rewrite the
chronology of past events. Criminal proceedings were initiated against him for denial of
the genocide of the Belarusian people (Part 1 of Article 130-2 of the Criminal Code of the
Republic of Belarus). On October 30, 2024, the Minsk City Court found S. guilty of
denying the genocide of the Belarusian people through information disseminated on the
Internet and sentenced him to three years of imprisonment [14].

It is also noteworthy that, in the Russian Federation, as of January 1, 2026, Federal
Law No. 74-F3 of April 21, 2025, “On Perpetuating the Memory of Victims of the
Genocide of the Soviet People during the Great Patriotic War of 1941-1945”, has entered
into force, aimed at preserving the memory of the victims of genocide [13].

II1. Conclusion

Turning to conclusions, the following proposals may be advanced:

1. Ensuring accountability for the crimes of genocide committed during the
temporary occupation of the territory of the Soviet Union in the course of the Great
Patriotic War of 1941-1945 should be regarded as one of the key legal measures for
protecting historical truth about those events and the heroic past of our fraternal nations.
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On this basis, we propose recognizing that the destruction and plundering by the armed
forces and other formations of Nazi Germany in the occupied territories of the USSR of
the cultural heritage of the Soviet people (including historical and cultural monuments,
works of art, religious buildings and structures, museums, libraries, archives, etc.), acts
of vandalism, and the imposition through such actions of an alien Nazi culture and
ideology, as well as the Germanization of the population (including changes in
toponyms), constitute part of the Nazi policy of genocide against the Soviet people, aimed
at the destruction of national, ethnic, and religious groups. This conclusion makes it
possible to formulate a new state legal position advocating for the supplementation of
the United Nations Convention “On the Prevention and Punishment of the Crime of
Genocide” with an additional manifestation of genocide not currently defined therein-
namely, “cultural genocide”, understood as the desecration and destruction of historical
and cultural monuments with the aim of undermining national identity.

2. In order to strengthen the criminal law protection of historical truth, it appears
advisable to introduce criminal liability for the dissemination of knowingly false information
about the activities of the USSR during the Second World War, as well as for the denial of
facts established by the judgment of the International Military Tribunal for the Trial and
Punishment of the major war criminals of the European Axis, the approval of crimes
established by that judgment, and the public dissemination of knowingly false information
about the activities of the USSR during the Second World War. It is likewise proposed to
establish liability for insulting or degrading the honor and dignity of veterans of the Great
Patriotic War, which would require corresponding amendments to the Criminal Code.

3. An important direction of patriotic education is the dissemination of knowledge
about cultural heritage sites and historical values associated with the perpetuation of the
memory of victory in the Great Patriotic War of 1941-1945 and of the victims of genocide.
Therefore, it is necessary to update educational programs to ensure that future specialists
acquire skills in the legal protection of historical truth and memory. Certain experience
in this regard already exists [9]; however, Belarus has gone further: within the framework
of the academic discipline “Legal Protection of Historical and Cultural Heritage”
(developed by the author of this article), issues of liability for genocide are examined, and
the possibilities of legal protection of historical memory and truth are studied [8]. This
experience may be of interest to the academic community and useful for fostering
patriotism among future legal professionals.
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SYSTEMATIZING THE SOURCES OF MEDICAL LAW: A COMPARATIVE LEGAL
FRAMEWORK AND NORMATIVE MODEL FOR AZERBAIJAN

Parvina Ismayilova*

Abstract

The article examines the systematization of the sources of medical law as a necessary
precondition for recognizing medical law as an independent complex branch of law. It proposes a
functional-doctrinal taxonomy of medical law sources according to their legal force, origin and
function: constitutional norms, ratified international treaties, national legislation, requlatory
administrative acts, judicial interpretation, clinical guidelines, professional ethics and soft law
instruments. On the basis of comparative examples from France, Germany, the Netherlands,
Spain, Belgium, Hungary and the United Kingdom, the article argues that the existence of medical
law does not depend solely on a single act entitled “Medical Code”. Rather, it is determined by the
existence of a specific requlatory subject matter, stable principles, legal institutions, sources,
specialized practice and academic institutionalization. For Azerbaijan, the main conclusion is that
medical law should be recognized not as a future possibility but as an already formed, though
fragmented, independent complex branch. The author proposes the adoption of a separate Law on
Patients” Rights (Patient Rights Act) and, subsequently, the systematic codification of legislation
on healthcare and medical activity.

Keywords: medical law, sources of medical law, health law, patients’ rights, biolaw, soft
law, systematization of medical legislation, Azerbaijani law.

L. Introduction

Medical law has become one of the most dynamic areas of contemporary legal
development. Its expansion is driven by the transformation of clinical practice, the
constitutionalization of patient rights, the globalization of public health risks, the rise of
biomedicine, and the growing role of data, artificial intelligence and institutional quality
control in healthcare. These processes make it insufficient to treat medical law merely as
a set of scattered provisions belonging to civil, administrative, criminal or social security
law. Modern medical relations require an integrated legal framework that can
simultaneously protect individual autonomy, ensure the quality and safety of care,
regulate professional responsibility, and secure public health interests [10].

The central hypothesis of this article is that medical law should be understood as an
independent complex legal field and, in continental legal-doctrinal terminology, as an
independent complex branch of law. This formula is not contradictory. The
independence of medical law is functional and systemic: it is based on a specific subject
matter, a stable group of principles, its own institutions and a distinctive system of
sources. Its complexity means that it uses the instruments of constitutional, civil,
administrative, criminal, social-security, data-protection and international law without
being reduced to any one of them [12, p. 25-33].

The methodology of the article is doctrinal, systemic-structural, comparative and
functional. The doctrinal method is used to determine the legal nature of medical law and
its sources; the systemic-structural method is used to classify sources according to legal
force, origin and function; the comparative method is used to examine European models

* PhD in Law, Lecturer, Baku State University, e-mail: parvina444@gmail.com
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of codification and sectoral systematization; and the functional method is used to adapt
these findings to Azerbaijani legislation and legal science.

For Azerbaijan, the scientific relevance of this approach is particularly significant.
Azerbaijani legislation already contains a broad body of norms concerning health protection,
psychiatric care, compulsory medical insurance, transplantation, reproductive health, sanitary
and epidemiological safety, medicines, licensing, personal data and medical liability.
However, these norms remain fragmented and are not yet fully connected by a patient-centred
legal concept. The task is therefore not to create medical law from zero, but to doctrinally
recognize and normatively systematize an already existing complex legal field [10].

1I. The Doctrinal Status, Sources, and Comparative Framework of Medical Law

Medical law as an independent complex branch. The question whether medical law
exists as an independent legal field cannot be answered by one formal criterion alone. In
comparative legal systems, the degree of codification differs substantially. Some states
collect a large part of health-care regulation in a public health code or a broad framework
act; others distribute medical law rules across civil codes, patient-rights statutes,
professional legislation, public-health statutes and case law. This variation does not
disprove the existence of medical law. It shows that medical law may be systematized
through different legislative techniques [12, p. 25-33].

The existence of medical law should therefore be assessed through a cumulative
set of indicators. First, it has a specific subject matter: medical intervention, patient
status, informed consent, confidentiality, professional standards, quality and safety of
care, biomedical research, public health governance and medical liability. Secondly, it
is based on a stable group of principles, including human dignity, autonomy, informed
consent, non-maleficence, beneficence, justice, confidentiality, patient safety, scientific
validity and protection of vulnerable persons. Thirdly, it contains relatively
autonomous institutions, such as the medical treatment relationship, clinical
documentation, patients’ rights, medical secrecy, emergency care, biomedical research,
reproductive medicine and transplantation [10].

Fourthly, medical law has a recognizable system of sources. These sources do not
belong to a single classical branch and do not have identical legal force. They include
constitutional norms, ratified treaties, national legislation, regulatory acts, court
decisions, clinical protocols, ethical codes, technical standards, soft law instruments and
doctrine. The multiplicity of sources is not a weakness of medical law, but a structural
feature of its complex nature. It reflects the fact that medical activity is simultaneously a
professional service, an exercise of public functions, a sphere of individual rights, and a
tield of scientific and technological risk [12, p. 25-33].

Fifthly, medical law is increasingly institutionalized as a field of education,
scholarship and professional practice. European universities offer specialized programs
in health law, medical law and Medizinrecht; research groups and professional
associations study this field as a distinct legal discipline. This academic and professional
institutionalization is a strong indicator that medical law is not merely a descriptive label
for scattered norms, but a stable field of legal knowledge and legal application [5].

A functional-doctrinal taxonomy of medical law sources. A scientifically coherent
theory of medical law requires a doctrinally structured taxonomy of its sources. The first
source-group consists of constitutional and superior human rights norms. These norms
form the axiological core of medical law: dignity, life, bodily integrity, privacy, equality,
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access to healthcare, protection of personal data and judicial protection. In Azerbaijani law,
the Constitution, constitutional laws and the hierarchy of normative acts determine the
formal framework within which health legislation and medical activity must operate [2].

The second source-group consists of ratified international treaties, regional legal
instruments and international judicial decisions binding on the state under the
relevant treaty regime. In this group, special attention should be given to the WHO
Constitution, the International Health Regulations, the International Covenant on
Economic, Social and Cultural Rights, the European Convention on Human Rights,
the Oviedo Convention for its States Parties, and binding judgments of competent
international courts in cases concerning medical care, consent, privacy, detention,
mental health, reproductive rights and vulnerable groups [22].

The third source-group comprises national codes, framework laws and special
health-care statutes. This group gives medical law its formal domestic structure. It
includes legislation on health protection, patient rights, psychiatric care, compulsory
health insurance, reproductive health, organ and tissue transplantation, medicines,
sanitary and epidemiological safety, licensing, medical education, public health
institutions and professional liability. In Azerbaijan, the Law “On Protection of Public
Health” is a central framework act, but it does not yet operate as a comprehensive
patient-centred medical law code [2].

The fourth source-group consists of normative acts of the President, the Cabinet
of Ministers and competent executive authorities. These acts specify licensing rules,
health-care standards, financing mechanisms, public health measures, registries,
clinical documentation, institutional accreditation and supervisory procedures. Their
importance is high because many medical law obligations become practically
applicable only after administrative concretization. However, such acts must remain
within the limits of superior law and cannot independently restrict patient rights
without a clear statutory basis [2].

The fifth source-group is formed by constitutional and supreme court
interpretation, binding judgments delivered against the state, and authoritative
international case law relevant to medical relationships. Judicial practice concretizes
abstract norms in relation to medical negligence, informed consent, confidentiality,
emergency care, reproductive decisions, mental health, end-of-life issues, detention,
public-health restrictions and vulnerable groups [6].

The sixth source-group includes professional self-regulation recognized by law,
clinical protocols and technical standards. These documents determine the scientific
and professional quality of medical conduct. They are not always formal legal norms,
but they perform evidentiary and standard-setting functions in the application of law.
Their legal status should not be confused with that of statutes. A clinical guideline may
help determine whether a physician acted according to the standard of care, but it
cannot itself serve as an autonomous legal ground for restricting patient rights unless
domestic law attaches such consequences to it [13].

The seventh source-group consists of soft law instruments adopted by the WHO,
UNESCO, the World Medical Association and other professional or international
bodies, as well as legal doctrine and bioethical principles. These instruments usually
do not create direct treaty obligations, but they influence legislative policy,
interpretation, professional conduct and the development of binding norms. In
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medical law, soft law is especially important because biomedical innovation often
develops faster than formal legislation [23].

The proposed classification has a methodological function. It prevents three common
errors: treating soft law recommendations as statutes; using clinical protocols as independent
legal grounds for limiting rights; and ignoring the interpretative significance of judicial
decisions, professional standards and international monitoring bodies. A doctoral-level
analysis of medical law must identify not only the source itself, but also its legal force,
addressees, mechanism of incorporation and function in legal application [12, p. 25-33].

Comparative models of systematization. Comparative law shows that the existence
of medical law cannot be measured by the presence or absence of a single act entitled
“Medical Code”. At least three models can be distinguished in European legal systems:
centralized codification, framework and sectoral codification, and a dispersed model based
on several statutes, codes and judicial practice. Each model confirms that medical law can
be institutionally mature while remaining complex in its sources and methods [1].

France represents one of the most developed examples of centralized public-health
codification. The Code de la santé publique contains extensive regulation of patient rights,
public health, health professions, biomedical research, medicines, health-care products,
health institutions and governance. Yet even in France, the whole of medical law is not
contained in one code. Medical contracts, civil liability, insurance and criminal responsibility
remain partly regulated by other codes and statutes. Thus, advanced codification
strengthens the visibility of medical law but does not eliminate its complex character [7].

Hungary provides another example of broad statutory systematization. Act
CLIV of 1997 on Health regulates patient rights, health services, public health
measures, emergency measures and health-care governance in a comprehensive
framework act. This model demonstrates that a national legislator may organize
medical law through a general health law without necessarily creating an autonomous
“medical code” in the classical codification sense [11].

Germany and the Netherlands illustrate a different model. In Germany, the
Patients” Rights Act integrated the medical treatment contract and several patient rights
into §§ 630a-630h of the Civil Code, while the wider field of Medizinrecht remains
distributed across drug law, medical device law, hospital law, social insurance law,
professional regulation, transplantation law and criminal law. In the Netherlands, the
medical treatment agreement is codified in Book 7 of the Civil Code under the WGBO
framework, whereas quality of care, complaints and disputes are regulated by the Wkkgz
and other special laws. These countries show that medical law can exist as a distinct
doctrinal and professional field even without a single medical code [9].

Spain, Belgium and the United Kingdom demonstrate sectoral and dispersed
approaches. Spain combines the General Health Law with the Law 41/2002 on patient
autonomy, information and clinical documentation. Belgium regulates core patient rights
through the Law of 22 August 2002, supported by complaint and ombuds mechanisms.
The United Kingdom uses sectoral statutes such as the Human Tissue Act 2004 and the
Mental Capacity Act 2005 together with common law principles. The comparative lesson
is clear: codification is an important sign of systematic development, but it is neither the
sole nor the decisive criterion of the existence of medical law [13].

The decisive criterion is the functional unity of the field. If a legal system has a stable
group of medical law principles, institutions, sources, procedures, professional
standards, adjudicative practice and academic specialization, medical law should be
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recognized as a distinct complex branch even when it is not codified in a single document.
Conversely, the mere existence of a “health code” does not transform medical law into a
classical primary branch if its regulation continues to depend on civil, administrative,
criminal, social and international legal sources [16].

International human rights and biomedical sources. The international dimension of
medical law begins with general human rights and public health cooperation. Article 55
of the UN Charter connects the solution of economic, social and health problems with
international cooperation and respect for human rights. It does not create a subjective
right called “medical law”, but it establishes the constitutional basis of international
cooperation in health-related matters [18].

The right to health received more specific legal content through the Universal
Declaration of Human Rights and the International Covenant on Economic, Social and
Cultural Rights. Article 25 of the Universal Declaration refers to a standard of living
adequate for health and well-being, including medical care, while Article 12 of the
Covenant recognizes the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health. The Covenant creates treaty obligations for States
Parties, unlike the Universal Declaration, which functions as a foundational normative
instrument rather than a treaty [15]. The Committee on Economic, Social and Cultural
Rights has clarified that the right to health should not be understood as a right to be
healthy. It includes timely and appropriate healthcare and the underlying determinants
of health, such as safe water, sanitation, food, housing, healthy occupational and
environmental conditions and access to health-related education and information. The
AAAQ criteria - availability, accessibility, acceptability and quality - provide the main
evaluative framework for state obligations [13].

The WHO Constitution is a central institutional source of global health law. It was
adopted at the International Health Conference held in New York from 19 June to 22 July
1946, signed on 22 July 1946 and entered into force on 7 April 1948. Its Articles 19-23
distinguish between conventions or agreements, regulations and recommendations. This
distinction is crucial: not all WHO instruments have the same legal force [21].

The International Health Regulations are the clearest example of WHO regulatory
authority. They operate through the mechanism established by Articles 21 and 22 of the
WHO Constitution. The 2024 amendments to the IHR entered into force for most States
Parties on 19 September 2025, while previous versions continue to apply to States that
rejected those amendments. The amended IHR reinforce the need for national capacities,
coordination and legal preparedness for public health emergencies [20]. The WHO
Pandemic Agreement, adopted by the World Health Assembly on 20 May 2025, reflects the
continuing evolution of international health law after COVID-19. Methodologically,
however, it should not be described as an instrument already in force for States. According
to WHO, after adoption the next step is completion of the Pathogen Access and Benefit-
Sharing annex; only after that will the Agreement be opened for signature and ratification,
and it will enter into force after the required number of ratifications. Therefore, in this
article the Agreement is used as evidence of the direction of international health-law
development, not as a currently binding treaty for Azerbaijan [25].

In biomedical law, the Oviedo Convention remains the most important regional
treaty instrument. It protects human dignity and identity in the application of biology
and medicine; establishes the priority of the interests and welfare of the human being
over the sole interest of society or science; and regulates informed consent, privacy,
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equitable access, professional standards, genetics and research. The Council of Europe
describes it as the only international legally binding instrument specifically protecting
human rights in the biomedical field [4].

Azerbaijan is not listed as a Party to the Oviedo Convention in the Council of Europe
Treaty Office status table as checked for this article in June 2026. Therefore, the Convention
does not create direct treaty obligations for Azerbaijan. Nevertheless, it remains a highly
authoritative comparative and regional standard for evaluating national medical legislation,
especially in relation to consent, mental health, genetics, biomedical research,
transplantation, legal remedies and institutional oversight [3]. Professional and soft law
sources also shape medical law. The UNESCO Universal Declaration on Bioethics and
Human Rights links biomedical progress to dignity, autonomy, consent, vulnerability,
privacy, equality, social responsibility and benefit-sharing. The World Medical Association’s
Declaration of Lisbon formulates patient rights as professional-ethical standards, including
quality care, choice, self-determination, information, confidentiality, dignity and spiritual
assistance. These instruments do not have the same legal status as treaties, but they influence
legislation, ethical codes, clinical practice and judicial interpretation [14].

III. Medical law in adjacent legal regimes

The complexity of medical law becomes especially visible in adjacent legal
regimes. In penitentiary law, the Nelson Mandela Rules and United Nations Rules
Concerning juveniles deprived of liberty contain standards on medical care,
professional independence, confidentiality, sanitation and access to medicines. These
norms belong formally to the law of detention, but functionally they also regulate
patient rights and health-care quality [17].

International humanitarian law creates a special protective regime for the wounded
and sick, medical personnel, medical units and medical transport in armed conflicts. The
Geneva Conventions and the Additional Protocol I require impartial medical care based
on medical need, protect medical ethics and prohibit coercive medical procedures and
biological experiments. These norms demonstrate the intersection of medical law and
humanitarian law without merging the two fields [8].

Environmental law is also relevant because health depends on ecological determinants.
Rules on hazardous waste, air and water quality, environmental harm during armed conflict
and transboundary pollution serve the protection of public health. Consequently, the right
to health should not be reduced to the right to enter a hospital; it includes legal protection of
the conditions necessary for physical and mental well-being [13].

The protection of vulnerable groups is another structural element of medical law.
Contemporary terminology should avoid outdated and paternalistic expressions and
should refer to persons with disabilities, persons with psychosocial or intellectual
disabilities, children, older persons, migrants, pregnant women and socially isolated
persons. Enhanced protection does not mean substituting the person’s will; it requires
accessible information, supported decision-making, non-discriminatory services and
effective complaint mechanisms [19].

Judicial practice has a special role in transforming general human rights into
concrete medical law duties. The European Court of Human Rights examines medical
cases mainly under Articles 2, 3, 8 and 14 of the Convention, and sometimes under Article
6. Cases such as R.R. v. Poland, Konovalova v. Russia, Y.P. v. Russia and Pindo Mulla v.
Spain demonstrate the Court’s role in assessing access to genetic information, privacy in
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medical settings, consent to sterilization and refusal of medical treatment based on
personal autonomy and religious conviction [6].

A normative model for Azerbaijan. The Azerbaijani legal system already contains
the normative material necessary for recognizing medical law as a distinct complex legal
field and, in national doctrinal terminology, as an independent complex branch. The
Constitution, the Law on Normative Legal Acts, the Law on Protection of Public Health,
special health statutes, regulations on medical activity, personal data rules, civil liability,
administrative supervision and criminal-law provisions all regulate different parts of
medical relationships. The problem is not the absence of medical law, but the absence of
a coherent systematization of its sources, principles and institutions [2].

The first task is doctrinal recognition. Azerbaijani legal science should treat medical
law not as an accidental combination of health-related provisions, but as an independent
complex legal field with its own subject matter, sources, principles and institutions. In
continental doctrinal terminology, this permits its characterization as a complex branch of
law. Such recognition would improve legal education, judicial reasoning, legislative drafting
and the professional training of lawyers working with health-care disputes [12, p. 25-33].

The second task is source systematization. Formal legal sources should be clearly
distinguished from clinical protocols, ethical codes, WHO recommendations, professional
standards and academic doctrine. This distinction is essential for legal certainty. A physician,
patient, judge or administrative body must be able to identify which document creates a
binding duty, which document guides clinical conduct, which document provides
evidentiary support, and which document has interpretative or policy relevance [13].

The third task is the adoption of a separate Law on Patients” Rights. Such a law
should define the legal status of the patient, informed consent, refusal of treatment, access
to medical information, confidentiality, medical documentation, quality and safety of
care, complaint procedures, compensation, protection of vulnerable persons and
procedural guarantees in emergency situations. A patient-rights statute would create the
normative core around which other medical law institutions could be systematized [13].

The fourth task is gradual codification. Azerbaijan does not necessarily need an
immediate “Medical Code” in the formal sense. Comparative experience shows that a staged
model is more realistic: first, recognition of the sources and principles of medical law; second,
adoption of a patient-rights law; third, harmonization of special health statutes; and only
after that, preparation of a coherent code or consolidated act on healthcare and medical
activity. This approach would avoid mechanical codification and would preserve the
necessary links with civil, administrative, criminal, social and international law [1].

The fifth task concerns new technologies. Genomics, reproductive technologies,
transplantation, biomedical research, artificial intelligence, digital health and large
health data require a legal framework based on human dignity, autonomy, safety,
accountability and data protection. The use of artificial intelligence in healthcare, in
particular, requires rules on explainability, clinical responsibility, bias prevention, data
governance and human oversight [24].

1V. Conclusion

The systematization of the sources of medical law is not a purely technical exercise. It
is a precondition for recognizing medical law as an independent complex branch and for
ensuring legal certainty in healthcare. Medical law arises at the intersection of individual
rights, professional standards, public health governance, biomedical innovation and
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international cooperation. Its sources are necessarily plural, heterogeneous and
functionally interdependent, but they are united by a common normative purpose: the
lawful, safe, ethical and rights-based organization of medical activity.

The comparative analysis confirms that medical law exists in different legal
systems through different techniques. France and Hungary show strong codification
and framework models; Germany and the Netherlands demonstrate civil-code and
sectoral systematization; Spain, Belgium and the United Kingdom illustrate patient-
rights and dispersed models. The absence of a single act entitled “Medical Code” does
not negate the existence of medical law. Conversely, the presence of a health code does
not eliminate the field’s complex character.

For Azerbaijan, the main scientific conclusion is that medical law should be recognized
as an already formed, though fragmented, independent complex legal field and, in national
legal-doctrinal terminology, an independent complex branch of law. Its development
requires a clear theory of sources, a patient-centred legislative concept, the adoption of a Law
on Patients” Rights (Patient Rights Act), and the gradual systematization of health-care and
medical activity legislation. Such a model would make Azerbaijani medical law more
coherent, more compatible with international human rights standards, and more suitable for
regulating contemporary medical practice and biomedical innovation.

This article develops the source-based dimension of a broader doctoral concept
according to which medical law in Azerbaijan should be understood as an already
existing but normatively fragmented complex legal field requiring doctrinal recognition
and legislative systematization. Therefore, the proposed functional-doctrinal taxonomy
of medical law sources should be regarded not as a technical classification of legal
materials, but as a methodological basis for recognizing medical law in Azerbaijan as an
independent complex legal field and for gradually transforming fragmented healthcare
legislation into a coherent patient-centred system.
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THE EVOLUTION OF THE EUROPEAN COURT OF HUMAN RIGHTS’
APPROACHES TO THE ASSESSMENT OF EVIDENCE

Firudin Movsumov*

Abstract

This article examines the evolution of the European Court of Human Rights” approaches to
proof and the assessment of evidence through a systematic analysis of its jurisprudence and
doctrinal development. Unlike domestic procedural systems governed by codified rules of evidence,
the European Court of Human Rights has developed an autonomous evidentiary doctrine through
judicial interpretation and application of the European Convention on Human Rights. The study
explores the transformation of evidentiary principles from early case-law establishing the standard
of proof “beyond reasonable doubt” toward a broader procedural model centered on fairness,
effectiveness, and the protection of Convention rights. Particular attention is devoted to the
emergence of the doctrine of holistic assessment of evidence, under which the Court evaluates
evidentiary material in its entirety rather than relying on isolated items of proof. The article
demonstrates how the Court increasingly incorporates direct evidence, circumstantial indications,
factual presumptions, and procedural conduct of the parties into a unified evaluative framework.
The research further analyses the Court’s evolving understanding of admissibility, reliability,
relevance, and sufficiency of evidence, including the distribution of the burden of proof and the
procedural obligations imposed on respondent States. Special emphasis is placed on contemporary
developments associated with digitalization, including the use of electronic records, digital
communications, open-source intelligence, and surveillance-derived information. The article
concludes that the European Court of Human Rights has developed a distinct and dynamic
evidentiary doctrine which significantly influences domestic legal systems and contributes to the
harmonization of procedural guarantees across Europe.

Keywords: European Court of Human Rights, evidence, proof, fair trial, beyond reasonable
doubt, procedural guarantees, burden of proof, digital evidence.

1. Introduction

The European Court of Human Rights (ECHR) occupies a unique position within the
European legal order as a supranational judicial institution entrusted with ensuring effective
implementation of the rights and freedoms guaranteed under the European Convention on
Human Rights [4]. Unlike many national legal systems, the Convention does not establish a
comprehensive procedural code governing evidentiary matters before the Court.
Consequently, the ECHR has developed its own autonomous evidentiary methodology
through decades of judicial practice and interpretative activity [2, p. 612-669].

The absence of rigid evidentiary rules has not resulted in procedural
unpredictability. On the contrary, the Court has gradually established a coherent body
of principles regulating proof, admissibility, evidentiary assessment, and standards of
judicial persuasion. These principles have become an essential component of the
Convention system and now represent one of the most influential elements of European
procedural human rights law [2, p. 612-669].

Questions relating to evidence occupy a particularly complex position within
international adjudication. Unlike domestic courts, international tribunals frequently
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operate in circumstances where access to primary evidence is limited, where factual records
are incomplete, and where one party - often the respondent State - possesses structural
informational advantages. Under these conditions, evidentiary doctrine becomes
inseparable from broader considerations of procedural justice and institutional legitimacy.

The ECHR has consistently maintained that it is not intended to function as a
“fourth instance” reviewing national findings of fact. Instead, its role is to determine
whether domestic proceedings, viewed as a whole, complied with Convention standards
and whether factual determinations relied upon by national authorities were reached in
a manner compatible with procedural fairness [3].

This distinction has significantly shaped the Court’s evidentiary philosophy. Rather
than imposing formal rules concerning categories of admissible evidence, the Court
evaluates whether proceedings overall ensured equality of arms, adversarial
participation, transparency of judicial reasoning, and sufficient procedural safeguards.

Over more than seven decades of jurisprudential development, the Court’s
evidentiary doctrine has evolved from relatively restrained approaches focused on
factual sufficiency into a sophisticated and multidimensional framework incorporating
standards of proof, procedural obligations of States, positive investigatory duties,
evidentiary presumptions, and guarantees adapted to technological transformation.

The purpose of this article is therefore threefold. First, it seeks to identify the
principal stages in the development of the ECHR’s evidentiary doctrine. Second, it
examines the gradual transformation of the “beyond reasonable doubt” standard and the
emergence of holistic evidentiary assessment. Third, it evaluates the contemporary
direction of the Court’s jurisprudence in response to digitalization and the increasing
complexity of evidentiary environments. The article argues that the Court’s evolving
approach reflects a broader movement in international adjudication from formal
evidentiary structures toward substantive procedural justice.

II. Formation and Development of Fundamental Evidentiary Principles

The formation of the European Court of Human Rights’ evidentiary doctrine constitutes
one of the most significant developments in contemporary international procedural law.
Unlike domestic judicial systems, which generally rely upon codified rules regulating
admissibility, probative value, and burden of proof, the ECHR developed its evidentiary
framework incrementally through judicial interpretation and precedent [4, p. 87-92].

From its earliest jurisprudence, the Court recognised that effective protection of
Convention rights required evidentiary standards capable of functioning within an
international adjudicative environment characterized by asymmetry of information,
varying domestic legal traditions, and limited direct access to factual material. The
foundational point in this development was established in Ireland v. the United
Kingdom, where the Court articulated for the first time the evidentiary standard of proof
“beyond reasonable doubt” [7]. However, the Court simultaneously clarified that this
standard should not be understood identically to its domestic criminal law counterpart.

According to the Court, proof “may follow from the coexistence of sufficiently
strong, clear and concordant inferences or of similar unrebutted presumptions of fact”
[5]. This formulation became a cornerstone of the ECHR'’s evidentiary doctrine and
introduced a substantially more flexible understanding of judicial persuasion than
traditional criminal evidentiary models.
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Importantly, the Court rejected any requirement that Convention violations must
always be demonstrated through direct evidence. Instead, it accepted that conclusions could
emerge from the overall evidentiary picture, particularly where direct evidence remained
inaccessible. This doctrinal position reflected the institutional realities of human rights
litigation. Applicants frequently lack access to official records, investigative materials,
detention facilities, surveillance data, or administrative documentation controlled by State
authorities. Excessively formal evidentiary requirements would therefore undermine the
practical and effective protection of Convention rights [2, p. 612-669].

Subsequent case-law strengthened this autonomous conception. In Klass and
Others v. Germany, concerning secret surveillance measures, the Court acknowledged
that procedural secrecy may prevent applicants from obtaining complete factual
information regarding alleged interferences with rights protected under Article 8 of the
Convention [8]. Consequently, evidentiary assessment could not depend exclusively on
documentary confirmation supplied by applicants.

The Court accepted that the institutional imbalance between individuals and State
authorities necessitated procedural flexibility. This logic became even more pronounced
in Aksoy v. Turkey, a landmark case concerning allegations of torture under Article 3 of
the Convention. The Court observed that where an individual enters State custody in
good health and subsequently demonstrates injuries upon release, a strong factual
presumption arises requiring explanation from the respondent State [1]. This
development marked an important doctrinal transition. Rather than treating evidence as
a static body of factual material, the Court began recognizing that evidentiary evaluation
must account for institutional control over information and the practical ability of parties
to discharge evidentiary burdens.

Scholars frequently describe this transition as the emergence of a contextual evidentiary
model. Trechsel notes that ECHR evidentiary doctrine increasingly prioritizes substantive
reliability over formal admissibility and procedural functionality over rigid evidentiary
categories [14, p. 93-118]. Similarly, Harris, O’'Boyle and Warbrick argue that the Court’s
jurisprudence demonstrates a deliberate movement away from strict evidentiary formalism in
favor of preserving the effectiveness of Convention guarantees [6, p. 612-669].

III. The Doctrine of Holistic Assessment of Evidence and the Evolution of the Burden of Proof

One of the most influential developments in the evidentiary jurisprudence of the
European Court of Human Rights has been the gradual emergence of the doctrine of
holistic assessment of evidence. This doctrine transformed the Court’s approach from
isolated examination of individual items of proof toward an integrated assessment of all
factual, procedural, and contextual circumstances of a case.

Unlike formal evidentiary systems that assign predetermined probative value to
particular categories of evidence, the ECHR evaluates evidence as part of a broader factual
matrix. This methodology reflects the Court’s understanding that human rights violations
frequently occur under conditions where complete evidentiary records are unavailable or
where crucial information remains under the exclusive control of public authorities.

A decisive stage in this evolution occurred in Kurt v. Turkey. The case concerned
the disappearance of the applicant’s son after his detention by State security forces. Direct
evidence establishing the subsequent fate of the detainee was unavailable. Nevertheless,
the Court held that the absence of direct proof did not automatically preclude a finding
of responsibility under the Convention [9]. The Court attached substantial importance to
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surrounding circumstances: the confirmed detention of the individual, the lack of official
explanation, inconsistencies in governmental submissions, and deficiencies in the
investigative process. The judgment illustrated that evidentiary conclusions may arise
not only from what is affirmatively established but also from what authorities fail to
explain. This reasoning significantly altered the traditional understanding of burden of
proof. Rather than imposing a static obligation entirely upon the applicant, the Court
recognised that evidentiary burdens may shift depending on access to information and
institutional control over relevant facts.

As the Court later clarified, where events lie wholly or largely within the exclusive
knowledge of State authorities, strong presumptions of fact may arise and require
convincing explanations from the respondent Government [5]. This principle became
especially influential in cases involving Articles 2 and 3 of the Convention.

The doctrinal expansion continued in Nachova and Others v. Bulgaria. That case
concerned fatal use of force by military personnel and allegations of ineffective investigation.
The Grand Chamber emphasized that Articles 2 and 3 impose not only substantive
obligations to refrain from unlawful conduct but also procedural obligations requiring
effective investigation capable of establishing relevant facts and identifying responsibility
[11]. The Court’s reasoning marked a substantial conceptual shift. Evidentiary assessment
was no longer confined to evaluating historical facts. The adequacy of investigative measures
undertaken by the State itself became part of the evidentiary inquiry.

Failures in evidence collection, delayed investigative actions, omissions in witness
examination, or procedural passivity could themselves influence judicial conclusions
regarding Convention violations. Academic commentary recognizes this shift as
evidence of the Court’s movement toward procedural equality. Trechsel observes that
modern evidentiary doctrine before the ECHR increasingly relies upon concepts of
informational asymmetry and institutional accountability rather than traditional
allocation of evidentiary burdens [13, p. 87-92].

IV. Digital Evidence, Procedural Fairness and Contemporary Standards of Admissibility

The rapid development of digital technologies has fundamentally transformed
evidentiary practices across both domestic and international adjudication. Electronic
communications, metadata, digital recordings, surveillance technologies, cloud storage,
and open-source information increasingly constitute essential components of factual
determination. These developments have required the European Court of Human Rights
to adapt classical evidentiary principles to technologically complex environments while
preserving procedural fairness and effective protection of Convention rights.

The transition toward contemporary evidentiary standards became particularly
visible in Al-Khawaja and Tahery v. the United Kingdom. The Grand Chamber examined
the admissibility of witness statements provided by individuals who were unavailable
for cross-examination during trial proceedings [2].

The Court rejected rigid exclusionary approaches and instead adopted a procedural
balancing methodology. According to the Court, use of absent witness evidence does not
automatically violate Article 6; however, adequate compensatory safeguards must exist
to preserve the fairness of proceedings as a whole. This procedural orientation was
reinforced in Perna v. Italy. The Court reiterated that its role is not to reassess evidentiary
conclusions reached domestically but to determine whether proceedings, viewed in their
entirety, satisfied the requirements of fairness under Article 6 [12]. Errors in evidentiary
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evaluation do not automatically amount to Convention violations. Only where
procedural deficiencies undermine the overall fairness of proceedings does Convention
responsibility arise. The emergence of digital evidence has intensified the relevance of
these principles. Technological evidence frequently appears objective and reliable due to
its automated or electronic character. However, the Court increasingly recognizes that
digital information presents unique procedural risks.

Questions concerning authenticity, chain of custody, algorithmic processing,
selective disclosure, metadata manipulation, and surveillance legality may directly affect
evidentiary reliability. These concerns became particularly prominent in Big Brother Watch
and Others v. the United Kingdom. The Grand Chamber examined the compatibility of
large-scale interception regimes with Articles 8 and 10 of the Convention [3].

The Court accepted that States possess legitimate interests in national security and
intelligence gathering. However, it emphasized that surveillance-derived information
must operate within a legal framework containing adequate and effective safeguards
against abuse. This decision represents a broader doctrinal shift. Digital evidence is no
longer treated merely as a modern evidentiary category. Instead, it functions as a
procedural environment requiring adaptation of established guarantees. Academic
literature similarly recognizes that digitalization has transformed evidentiary theory. Greer
notes that Convention jurisprudence increasingly integrates technological realities into
broader concepts of democratic accountability and procedural legitimacy [5, p. 174-192].

V. Contemporary Doctrinal Evolution: Positive Obligations, Evidentiary Equality and
Future Directions

The contemporary stage of development of the European Court of Human Rights’
evidentiary doctrine demonstrates a gradual transition from classical evidentiary
evaluation toward a broader procedural model centered on positive obligations, equality
of evidentiary opportunities, and effective judicial protection. The procedural dimension
of Convention rights has become particularly important in cases where the State
possesses superior access to information.

In Nachova and Others v. Bulgaria, the Grand Chamber confirmed that effective
investigation constitutes an autonomous Convention requirement independent from
substantive findings regarding unlawful conduct [11]. An investigation must be capable of
identifying relevant facts, collecting evidence promptly, ensuring institutional
independence, and maintaining public confidence. This approach substantially affected
evidentiary doctrine. The absence of evidence can no longer automatically favor respondent
authorities where such absence results from deficiencies attributable to the State.

The Court’s reasoning reflects a principle of evidentiary equality. Unlike formal
equality, which merely grants identical procedural rights to parties, evidentiary equality
requires that parties possess realistic opportunities to obtain, present, challenge, and
contextualize relevant information. This issue received significant clarification in
Murtazaliyeva v. Russia. The Grand Chamber examined whether refusal to summon
defence witnesses violated Article 6 of the Convention [10]. The Court formulated a
structured test requiring assessment of: whether the request to examine evidence was
sufficiently reasoned; whether the evidence appeared capable of influencing the
outcome; whether refusal undermined overall fairness of proceedings.

Modern doctrine therefore recognizes that evidentiary disadvantage may arise from
structural conditions rather than explicit procedural exclusion. Future developments are
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likely to intensify these tendencies. Digitalization, artificial intelligence, automated
decision-making, predictive analytics, biometric technologies, and algorithmic
processing increasingly influence judicial and administrative procedures.

Although the Court has not yet established a comprehensive doctrinal framework
governing these issues, existing jurisprudence suggests continuity of methodological
principles based upon fairness, transparency, adversarial participation, and effective
opportunities for contestation.

VI. Critical Assessment of the Court’s Contemporary Evidentiary Doctrine

While the evolution of the European Court of Human Rights” evidentiary doctrine
has significantly strengthened the practical effectiveness of Convention protection,
several unresolved issues continue to generate academic and judicial debate [2, p. 612-
669; 8, p. 93-118; 13, p. 174-192].

First, the Court’s flexible approach to evidentiary assessment, although necessary
in the context of international human rights litigation, may occasionally create concerns
regarding legal certainty. The absence of formally codified evidentiary rules allows the
Court to adapt its methodology to the specific circumstances of each case; however, such
flexibility may also reduce predictability for applicants and respondent States [2, p. 612-
669; 8, p. 93-118]. The determination of whether available evidence satisfies the standard
of proof “beyond reasonable doubt” remains highly dependent upon judicial evaluation
of the overall factual context.

Second, the increasing reliance upon factual presumptions and burden-shifting
mechanisms raises important questions concerning procedural balance. The Court has
rightly recognised that States frequently possess superior access to relevant
information. Nevertheless, extensive reliance on presumptions may create difficulties
in distinguishing between legitimate evidentiary inferences and indirect reversal of the
burden of proof. Future jurisprudence may therefore require more precise criteria
governing the circumstances under which evidentiary burdens should shift to
respondent authorities [5; 7; 10].

Third, technological developments present challenges that existing evidentiary
doctrine has not yet fully addressed. Artificial intelligence systems, automated decision-
making processes, biometric identification technologies, and algorithmic profiling
increasingly affect the exercise of Convention rights. The evidentiary implications of
these technologies extend beyond traditional questions of admissibility and reliability.
They also concern transparency, explainability, accountability, and effective judicial
scrutiny of technologically generated evidence [12; 13, p. 174-192].

In this regard, the Court may gradually develop a more detailed framework
governing the assessment of algorithmic evidence and digital decision-making processes.
Such development would be consistent with the broader objectives of the Convention
system and the Court’s established emphasis on procedural fairness, equality of arms,
and effective protection of fundamental rights [2, p. 612-669; 12].

The future evolution of the Court’s evidentiary doctrine is therefore likely to involve
a careful balance between flexibility and legal certainty, between technological
innovation and procedural safeguards, and between effective human rights protection
and the requirements of judicial legitimacy.

39



Firudin Movsumov. The evolution of the European Court of Human Rights’ approaches to the assessment of evidence,
2026, Nel (72), pp. 34-41. DOI: 10.61638/OEAF3085

VII. Conclusion

The evolution of the European Court of Human Rights’ approaches to the
assessment of evidence demonstrates one of the most significant doctrinal developments
within contemporary international procedural law.

Through several decades of jurisprudential development, the Court has constructed an
autonomous evidentiary framework that differs substantially from traditional domestic
approaches and reflects the specific institutional conditions of Convention adjudication.

The analysis undertaken in this study demonstrates that the Court’s evidentiary
doctrine evolved through several interconnected stages.

The initial phase was characterized by the emergence of the autonomous standard
of proof “beyond reasonable doubt”, articulated in Ireland v. the United Kingdom [7].
However, unlike domestic criminal law systems, the Court did not interpret this standard
as requiring exhaustive formal certainty.

The second stage involved the development of holistic assessment of evidence.
Through judgments such as Kurt v. Turkey and Aksoy v. Turkey, the Court recognised
that human rights litigation frequently occurs under conditions of informational
inequality and limited access to direct proof [1; 9].

A further stage of doctrinal development emerged through the strengthening of
procedural obligations imposed upon respondent States. Contemporary jurisprudence
reflects an additional shift associated with technological transformation. Digital
evidence, surveillance-derived information, electronic communications, and open-source
materials increasingly shape Convention litigation. The study therefore concludes that
the ECHR’s evidentiary doctrine should be understood not merely as a set of technical
rules governing proof but as an independent procedural system directed toward
ensuring the practical and effective enjoyment of Convention rights.

Its continuing evolution demonstrates a broader transformation in international
adjudication - from formal evidentiary structures toward models of procedural fairness,
institutional accountability, and human rights-oriented judicial reasoning,.
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THE UNITED NATIONS’ DIFFERENT APPROACHES TO COMPENSATION FOR
WAR CRIMES: THE IRAQ-KUWAIT AND ARMENIA-AZERBAIJAN CONFLICTS

Mahammad Guluzade*

Abstract

This article draws a parallel between the Armenia-Azerbaijan and Iraq-Kuwait conflicts and
analyzes the differences between the resolutions adopted by the United Nations and the measures
taken in these conflicts. The adoption of more resolutions by the United Nations on the Irag-
Kuwait conflict, which began at about the same time and was marked by the crime of aggression,
the assessment of this conflict as a "violation of international peace and security", the recognition
of Iraq as an aggqressor, the imposition of sanctions against it, the appointment of a special
rapporteur on human rights violations in the Irag-Kuwait conflict, and the authorization of the
deployment of troops by a coalition of 26 United Nations member states led by the United States,
and the absence of these measures in the Armenia-Azerbaijan conflict, are considered indicators of
the United Nations' different approach to similar conflicts. The article focuses on the activities of
the United Nations Compensation Commission established by the United Nations on the Irag-
Kuwait conflict. This Commission, which operates as a subsidiary body of the United Nations
Security Council, has identified 30% of Iraq's oil and oil product exports as the source of the
compensation fund. In total, the Commission has paid compensation of US $52.4 billion to more
than 1.5 million claimants. The Commission's experience in determining compensation for
individuals and legal entities affected by this conflict is being closely studied.

Keywords: Armenia-Azerbaijan conflict, Iraq-Kuwait, compensation, United Nations,
Karabakh, human rights.

I. Introduction

The United Nations and its Security Council have not always adopted the same
approach in the activities they have carried out and the decisions they have taken in
accordance with their mandates. The adoption of documents that differ substantially in
content with respect to war crimes and gross and systematic violations of human rights
committed during various conflicts - due either to the positions of Security Council
members or to certain “invisible” reasons - has itself cast doubt on the effectiveness of the
United Nations as a guarantor of peace and security. The application of double standards
by the United Nations and its Security Council to conflicts of a similar nature between
different states and the need for reform have been repeatedly emphasized [1].

This article comparatively analyzes the resolutions adopted by the United Nations
during the Armenia-Azerbaijan and Iraq-Kuwait conflicts, as well as the measures
implemented for the assessment and payment of compensation for damages.

It is an undeniable fact that the Armenia-Azerbaijan conflict was brought to an
end only through the strength and determination of the Azerbaijani army. However, the
international legal basis of those actions was equally important. The confirmation in
international documents that the occupied territories belonged to Azerbaijan, and the
international recognition that Armenia and its supporters had unlawfully entered
Azerbaijani territory by the use of force and exercised effective control over it for a
prolonged period, significantly strengthened Azerbaijan’s position in the conflict.
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Although the four resolutions adopted by the United Nations Security Council regarding
the Armenia-Azerbaijan conflict are typical documents issued by the body in similar
situations, their content, terminology, and the actions taken by the United Nations on
their basis differ considerably. Although the Irag-Kuwait conflict occurred at
approximately the same time as the Armenia - Azerbaijan conflict and both involved acts
of aggression, the United Nations’ response to the Irag-Kuwait conflict differed
fundamentally from its response to the Armenia - Azerbaijan conflict.

II. Number and Legal Content of the Resolutions

The UN Security Council adopted four resolutions concerning the Armenia-
Azerbaijan conflict and fourteen resolutions concerning the Irag-Kuwait conflict [7].
Resolution 661 determined that there had been an “occupation of Kuwait by Iraqi military
forces” and assessed it as a breach of international peace and security [5]. Consequently,
Iraq was recognized by the Security Council as an aggressor state, whereas Armenia was
not identified as an aggressor state or even as a party to the conflict; instead, expressions
such as “local Armenian forces” and “the parties” were used.

II1. Appointment of a Special Rapporteur by the UN

In Resolution 1991/67, the Commission on Human Rights requested its
Chairperson to appoint a Special Rapporteur “with a mandate to investigate human
rights violations committed in Kuwait by the Iraqi occupying forces”. On 31 May, the
Economic and Social Council adopted Resolution 1991/251 approving the Commission’s
resolution. As a result, within less than four months the Special Rapporteur prepared and
submitted a report to the United Nations. The Rapporteur was authorized to obtain
relevant information from “the Government of Kuwait, specialized agencies, and
intergovernmental and non-governmental organizations”.

The Special Rapporteur characterized arbitrary executions, widespread and
systematic torture, the deportation of large numbers of civilians to Iraq, the use of third-
country nationals as “human shields” and the large-scale destruction of significant parts
of Kuwait’s infrastructure, including health and educational institutions, as grave
breaches of the Geneva Conventions [11].

During two visits to Kuwait, the Special Rapporteur interviewed more than eighty
victims and witnesses of alleged human rights violations committed by the Iraqi
occupying forces. He visited former detention sites, looted and destroyed buildings,
cemeteries, the camp for displaced persons in Abdali, and burned oil fields.

The report presented facts, statistics, and analyses regarding the treatment of
prisoners of war, torture, detention, deportations, and other human rights issues. It
reported the detention of 4,129 prisoners of war and 935 civilians, and approximately
2,000 persons were recorded as missing.

By confirming gross and systematic violations of human rights and the fact of
aggression, the report provided a serious basis for United Nations military intervention.
No comparable development occurred in the Armenia-Azerbaijan conflict.

IV. Sanctions

The United Nations imposed no sanctions on Armenia, whereas a range of
sanctions was imposed on Iraq. Resolutions 661 and 670 introduced sanctions in the areas
of trade, financial transfers, and transportation, particularly air transport. Resolution 661
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prohibited the import of products originating in Iraq or Kuwait, commercial financial
transfers to Iraq and Kuwait, the sale of goods - including arms and military equipment-
except for medical and humanitarian purposes, and investment activities. Some
researchers described these sanctions as “unprecedented” in scale [6]. According to
general estimates, Iraq’s imports declined from USD 10.3 billion in 1988 to USD 0.4 billion
by 1991 [6, p. 14], inflation reached extremely high levels, and whereas one U.S. dollar
had been equivalent to approximately four Iraqi dinars before Iraq’s attack on Kuwait,
by December 1995 one U.S. dollar was equal to 3,000 Iraqi dinars [6, p. 15].

Resolution 678 imposed additional obligations on Iraq, including the conclusion of
a disarmament agreement, the destruction of all chemical and biological weapons and
certain ballistic missiles, and the establishment of a Compensation Commission.

V. UN Armed Intervention

While the Armenia-Azerbaijan conflict was addressed mainly through diplomatic
negotiations, Security Council Resolution 678 with respect to Kuwait authorized the use of
“all necessary means” [8]. Azerbaijan itself implemented the Security Council resolutions
concerning the Armenia-Azerbaijan conflict twenty-seven years later, whereas the United
Nations ensured the implementation of the resolutions concerning Iraq within a few
months. This approach was based on the principle of “collective security enforcement”.
With the support of a coalition of twenty-six UN member states led by the United States
[11, p. 30], Iraqi forces were expelled from Kuwait. The legal basis was Chapter VII of the
United Nations Charter. According to Fassbender, the Kuwait issue provided the Security
Council with an opportunity to prove wrong those who had called it “dead”, since after
Korea (1950) the United Nations had not authorized member states to wage war under its
banner [2]. Although many states opposed the occupation of Kuwait, the resolution was
proposed and adopted at the initiative of the United States, which undoubtedly pursued
its own interests. One explanation for the absence of a similar initiative in the Armenia-
Azerbaijan conflict may be the reluctance of the United States to deploy troops near
Russia’s southern borders so as not to increase regional tensions.

Consequently, coalition forces led by the United States carried out air operations
for several weeks and subsequently liberated Kuwait through a ground intervention.
This outcome was viewed not only as the outcome of U.S.-led military action but also as
the implementation of Security Council resolutions.

VI. Establishment of a Special United Nations Compensation Commission and Enforcement of
Compensation Payments

The establishment by the United Nations of a Compensation Commission in
relation to the Iraq-Kuwait conflict has been described as creating “new law and
procedures for reparations relating to mass violations during armed conflict” [3].

Resolution 674 stated that Iraq bore responsibility for the damage resulting from
the occupation of Kuwait and emphasized that this responsibility covered “all losses,
damages, or injuries suffered by Kuwait and third states”[3]. Resolution 687 further
clarified the scope of such damage, including “any direct loss, damage, including
environmental damage and depletion of natural resources, and damage to foreign
governments, nationals, and corporations” [9].

The Commission functioned as a subsidiary organ of the Security Council. The
source of the compensation fund consisted of 30 percent of Iraq’s exports of oil and
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petroleum products. Although the conflict occurred in 1991, the Commission set 1
January 1995 as the deadline for individual compensation claims and 1 January 1996 for
claims by companies, states, and international organizations.

Compensation of USD 2,500 per displaced person and USD 5,000 per family was
established. In cases of injury or death, compensation ranged from USD 2,500 to USD
10,000 per family. Compensation for property damage and moral injury was set at up to
USD 100,000. In total, the Commission paid USD 52.4 billion in compensation to more
than 1.5 million successful claimants [10].

VII. Conclusion

Twenty-seven years later, Azerbaijan itself implemented the United Nations resolutions
concerning the Armenia-Azerbaijan conflict [4]. By contrast, in relation to Iraq the United
Nations took more determined and consistent steps and resolved the conflict within a few
months through the principle of collective security enforcement. The identification of Iraq as
an aggressor state, the characterization of its actions as a threat to international peace, the
imposition of sanctions, the appointment of a Special Rapporteur, the investigation of
damages, the establishment of a special commission for compensation, and the authorization
granted to United Nations member states to use “all necessary means”, including armed force,
may all be regarded as rare response measures in United Nations practice.

Apart from adopting four resolutions, the United Nations in practice provided
Azerbaijan with little additional assistance in the Armenia-Azerbaijan conflict. Nevertheless,
Azerbaijan’s continued respect for the United Nations is reflected in the Shusha Declaration
of 15 June 2021, signed by President Ilham Aliyev of the Republic of Azerbaijan and
President Recep Tayyip Erdogan of the Republic of Tiirkiye. Under the Declaration, if either
party considers that its independence, sovereignty, territorial integrity, inviolability of
internationally recognized borders, or security is threatened or subjected to aggression by a
third state or states, the parties shall hold joint consultations and undertake initiatives
consistent with the purposes and principles of the United Nations Charter and provide one
another with the necessary assistance in accordance with the Charter.

The United Nations’ different approaches to the two conflicts once again demonstrate
the decisive role of geopolitical factors in its decision-making. The positions of the permanent
members of the Security Council, the prevailing regional and international situation, and the
specific interests of major powers appear to be more decisive factors than human rights
considerations or even violations of the fundamental principles of the United Nations.
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VICTORY IN KARABAKH AND THE RESTORATION OF FULL
SOVEREIGNTY CONSTITUTIONAL ASPECTS
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Abstract

The military victory of Azerbaijan in the 2020 Patriotic War and the anti-terrorism
operations in September 2023 led to the full restoration of state sovereignty over the Karabakh
region. These events ensured the real guarantee of the country's territorial integrity within the
framework of international law and the Constitution of Azerbaijan. Article 11 of the Constitution
of the Republic of Azerbaijan enshrines the inviolability of the state territory, while Article 12
defines the protection of sovereignty and the guarantee of citizens' rights as the state's highest
goal. The powers of the President outlined in Article 109 are aimed at ensuring national security
and preserving territorial integrity. The liberation of Karabakh is assessed as a triumph of legal,
political, and historical sovereignty. It has strengthened Azerbaijani statehood, increased its
international prestige, and contributed to lasting peace and security in the region. Overall, the
complete liberation of Karabakh is regarded as a successful implementation of constitutional
provisions and a fundamental legal basis for the country’s future development.

Keywords: Karabakh conflict, Patriotic War, full sovereignty, territorial integrity,
national security, legal foundations, international law, anti-terrorism operations, socio-economic
reintegration, statehood, regional geopolitics.

L. Introduction

Purpose of the article. The main purpose of this article is to explain the victory of
Azerbaijan in the 2020 Patriotic War in the legal framework, especially in terms of the
country's Constitution. The article examines how the restoration of Azerbaijan's
territorial integrity is justified on the basis of international law principles, the concept
of national sovereignty and constitutional norms. It also analyzes the relationship
between the provisions reflected in the Constitution regarding the protection and
preservation of the territorial integrity of the state and the requirements of international
law. The article also emphasizes the importance of the anti-terrorist measures
implemented in 2023 in terms of strengthening the sovereignty of the state and
strengthening the legislative framework. The goal is to present the legal foundations
that lead to a complete resolution of the Karabakh issue within the framework of the
Constitution of the Republic of Azerbaijan and international law.

Historical context of the Karabakh issue. The Karabakh problem is one of the most
complex and long-term conflicts in the South Caucasus region. Historically, the
Karabakh territory has been part of various states and empires for centuries. In the
Middle Ages, Karabakh was formed as part of the historical and cultural space of
Azerbaijan. In the 18th-19th centuries, the Karabakh Khanate existed, and then it was
incorporated into the Russian Empire.

During the Soviet era, the Karabakh Autonomous Region was established as part of
the Azerbaijan SSR. However, in the late 1980s, against the backdrop of the weakening of
the Soviet Union, national and cultural contradictions between Armenians and Azerbaijani
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Turks intensified, and a conflict broke out in Nagorno-Karabakh with the demand for the
Armenian population to secede from the Azerbaijani SSR and join Armenia.

After the collapse of the Soviet Union in 1991, this conflict turned into an armed
conflict. In the early 1990s, separatist forces, with the support of Armenia, occupied
Nagorno-Karabakh and surrounding regions. As a result, hundreds of thousands of
Azerbaijani Turks were forced to leave their homelands. In the fall of 2020, the
Azerbaijani Armed Forces launched “Combat Operations” to liberate their lands in
accordance with international law, and as a result of a 44-day war, significant territories
were liberated from occupation. The trilateral statement of November 10, 2020, ended the
war and created new geopolitical realities in the region. The Karabakh issue is a topic that
requires in-depth study in both historical and contemporary international law and
geopolitical contexts. The resolution of the problem is one of the main conditions for
regional peace, stability and cooperation.

II. The roots of the power struggle in the historical context

The roots of the power struggle in the South Caucasus go back to ancient times to the
era of empires. Throughout history, this region has fallen under the influence of great
powers such as the Sasanians, Byzantium, the Arab Caliphate, the Seljuks, the Mongols,
the Ottoman Empire and the Russian Empire and has been at the center of geopolitical
competition. With the treaties of Gulustan (1813) and Turkmenchay (1828), signed as a
result of the Russo-Iranian and Russo-Ottoman wars in the early 19th century, a large part
of the South Caucasus came under the control of the Russian Empire. This history is
considered to be a period when the dynamics of independent development of the region
weakened and Russian hegemony was established [32, p. 250]. The First World War and
the subsequent Bolshevik Revolution in the early 20th century led to the establishment of
independent republics in the South Caucasus: the Azerbaijan Democratic Republic (1918-
1920), Georgia and Armenia. However, these republics collapsed shortly after the military
intervention of Soviet Russia and the region came back under the control of Moscow.

Although the Soviet period (1920-1991) was presented as a period in which
geopolitical stability was maintained in the South Caucasus through the drawing of
artificial borders, the division of ethnic territories, and ideological control, in reality the
seeds of latent conflicts and ethnic tensions were sown during this period [8, p. 45]. With
the collapse of the Soviet Union in 1991, the region regained its independence. However,
this time, the region also became a scene of conflicting interests between various powers
in the post-Soviet space: Russia, Turkey, Iran, and the West. In particular, Karabakh,
Abkhazia, South Ossetia, and other conflict zones became instruments of this power
struggle [19, p. 149]. This historical context provides a fundamental basis for a better
understanding of the geopolitical struggle that continues in the South Caucasus today.
The struggle for power is not only a struggle for political and economic influence, but
also for historical hegemony and ideological influence.

Azerbaijan’s unique position and strategic resources. Azerbaijan is one of the most
important actors in the South Caucasus region, distinguished by its geographical
location, rich energy resources, and geopolitical initiatives. The country is located
between the Black Sea basin and the Caspian Sea, at the intersection of East-West and
North-South transport and energy corridors. This position gives it strategic importance
on a regional and global scale [17, p. 79]. Azerbaijan’s energy resources are one of the
main tools that strengthen its position, especially in international relations. As one of the

48



Gulgun Guliyeva. Victory in Karabakh and the restoration of full sovereignty constitutional aspects, 2026, Nel (72),
pp. 47-65. DOI: 10.61638/XXBT5214

countries with the richest oil and gas reserves in the Caspian basin, Azerbaijan has played
an important role in shaping international energy security through the “Contract of the
Century” (1994) and the projects it has implemented in subsequent periods. Projects such
as the Baku-Thbilisi-Ceyhan (BTC), Baku-Tbilisi-Erzurum (BTE), and the Trans-Anatolian
Gas Pipeline (TANAP) create alternative routes to supply European markets with energy
resources. In addition, Azerbaijan has strategic advantages in terms of logistics and
transport infrastructure. Located at the intersection of the “East-West” (China-Europe)
and “North-South” (Russia-India) corridors, Azerbaijan plays an important role in the
global freight network through the Baku International Sea Trade Port and the Baku-
Thilisi-Kars railway. Azerbaijan’s diplomatic position also increases its regional
influence. Through fraternal relations with Turkey, cautious cooperation with Russia, a
balanced policy with Iran, and an energy-oriented partnership with the West, the country
pursues a multi-vector foreign policy. This approach allows Azerbaijan to both maintain
regional balance and act as a stabilizing force rather than an active participant in conflicts
and competitions [12, p. 48]. Finally, Azerbaijan's political stability, economic growth,
and military modernization, especially its victory in the Second Karabakh War in 2020,
have further strengthened its status as a regional power. Thus, the country's strategic
resources and unique position allow it to act not only as a participant, but also as an
initiator and shaper in the Caucasus. Russia: Caucasus policy and instruments of
influence. Russia’s policy in the South Caucasus is implemented within the framework
of the “near abroad” concept it has developed in the post-Soviet space. This strategy is
aimed at preserving Moscow’s influence over the former Soviet republics, preventing
their integration with the West, and preventing the geopolitical vacuum from being filled
by other powers [33]. For Russia, the Caucasus is both a frontline in terms of security and
an integral part of its regional hegemonic strategy.

“Near abroad” policy and protection of its sphere of influence. Since the 1990s, Russia
has used political, military, and economic means to maintain its position in the South
Caucasus. Ethnic conflicts in the region, especially in Abkhazia, South Ossetia, and
Nagorno-Karabakh, have played an important role in increasing Moscow’s influence.
Russia has either directly intervened militarily in these conflicts (the 2008 Georgian events)
or influenced the processes by acting as a mediator or “stabilizing force” [9, p. 256].

CSTO, CIS, and the “3+3” format. Russia is trying to establish multifaceted
platforms of influence in the South Caucasus through the Collective Security Treaty
Organization (CSTO), the Commonwealth of Independent States (CIS), and the recently
promoted “3+3” format (Azerbaijan, Armenia, Georgia + Russia, Turkey, Iran). In
addition to being an instrument of military influence for Russia, the CSTO acts as a
mechanism for guaranteeing security over Armenia. The CIS, on the other hand, serves
to ensure the sustainability of loyal alliances for Moscow in terms of economic and
political coordination [4, p. 470]. The “3+3” platform is based on the idea of “local”
solutions to regional problems without the participation of the West in the region. This
initiative serves the purpose of Russia to balance the diplomatic activity of the West in
the region and is used to keep the South Caucasus in its geopolitical orbit [16]. Restoration
of full sovereignty as a result of the 2020 Patriotic War and anti-terrorist measures in 2023.

In the fall of 2020, the Azerbaijani Armed Forces launched large-scale military
operations to liberate the territories occupied by Armenia. During the 44-day Patriotic
War, the Azerbaijani army liberated strategically important cities, villages and districts,
including settlements such as Shusha, Fuzuli, Jabrayil, Zangilan and Agdam, from
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occupation. These military successes resulted in the signing of a trilateral statement
between Azerbaijan, Armenia and Russia on November 10, 2020. The statement
confirmed the establishment of a ceasefire in the region and the recognition of the
territorial integrity of Azerbaijan within the framework of international law.

In 2023, the Azerbaijani government intensified anti-terrorist measures to fully
restore territorial integrity and sovereignty. These measures were carried out in the
direction of strengthening security within the country, eliminating illegal military
formations and ensuring peace. As a result, Azerbaijan restored its full sovereignty and
launched socio-economic development and reconstruction in the liberated regions.

These processes were made possible thanks to Azerbaijan's national unity, adherence
to international law and resolute state policy. The restoration of full sovereignty
strengthened the country's position in regional security and laid the foundation for the
formation of a new environment of peace and cooperation in the South Caucasus. Main part.

The South Caucasus region has faced serious geopolitical upheavals in recent
decades, and these processes, especially for Azerbaijan, were accompanied by both
threats and opportunities. The Second Karabakh War of 2020 once again exposed the
cracks in the existing security architecture in the region. In the post-war period,
Azerbaijan began to act as one of the initiators of regional stability and took conceptual
and institutional steps towards peace.

The issue of security for the South Caucasus region, especially for Azerbaijan, is a
complex concept that includes not only military and border security, but also geopolitical,
economic and humanitarian aspects. The strategic location of the region as a transit space
connecting Europe and Asia, an access point to energy resources, and at the same time
the location of regional powers in the sphere of influence of Russia, Iran and Turkey
makes Azerbaijan a decisive actor in the regional security architecture.

The 44-day Second Karabakh War that took place in 2020 not only resulted in the
restoration of Azerbaijan's territorial integrity, but also created serious changes in the
regional balance of power. The conflict situation, frozen for many years, has now entered
a new phase, and this new reality has necessitated a rethinking of the region's security
system. The war has also clearly revealed the role of international law, the positions of
regional and global actors, and how peace and conflict dynamics can change.

Currently, Azerbaijan is not satisfied with military victory alone in the post-war
period, but is pursuing a multi-pronged policy aimed at building a peace architecture
based on more stable and mutual security mechanisms. This policy aims not only at
normalizing relations with Armenia, but also at creating a new security platform based
on peace and cooperation in the region. The activation of Azerbaijani diplomacy,
transport corridor projects, initiatives in the field of energy security, and calls for peace
based on international law constitute the main components of this strategy.

The article will analyze the main directions of the peace and security policy that
Azerbaijan is trying to formulate in the post-war period, examine the interrelations of
this process with regional geopolitical dynamics, and put forward theoretical and
practical conclusions regarding future prospects. Main directions of Azerbaijan's
security policy. After the 44-day war, Azerbaijan began to pursue a policy in a number
of strategic directions to change the regional security agenda and form the foundations
of lasting peace. This policy is being implemented in parallel both at the state level and
at the regional and international levels.
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Peace treaty initiative and normalization of relations with Armenia the signing of a
long-term peace treaty with Armenia is at the forefront of Azerbaijan's peace agenda.
Official Baku has proposed five basic principles based on the recognition of mutual
territorial integrity and sovereignty with Armenia [8, p. 42]. These principles are an
approach based on international law and aimed at minimizing the risks of future conflict.
However, political instability within Armenia, pressure from revanchist forces, and
security dependence on Russia complicate the progress of this process [5, p. 45].

Promotion of regional cooperation formats (3+3 platform). Azerbaijan wants to
expand dialogue with the main powers in the region within the framework of the "3+3"
cooperation format. In addition to Azerbaijan, Armenia and Georgia, Russia, Iran and
Turkey are also represented in this format. The goal is to resolve regional problems within
the region and minimize external interference. This platform is seen as an important step
in terms of increasing regional ownership in the security of the South Caucasus.

II1. Military-strategic alliance with Turkey: Shusha Declaration

The Shusha Declaration, signed in 2021, elevated Azerbaijan-Turkey relations to the
level of a strategic alliance. The declaration established the principles of mutual military
assistance, defense industry cooperation, and joint activities in the region between the two
countries [8, p. 52]. This document, in addition to increasing Azerbaijan's security
guarantees, played an important role in the formation of a balanced power model in the
region. The security component of transport and energy corridors. The Zangezur corridor,
initiated by Azerbaijan, is not only an economic project, but also an important element in
geopolitical and security terms. This corridor, in addition to connecting the countries of the
region, reduces logistical dependencies and strengthens the model of interdependence. At
the same time, energy security cooperation with Europe within the framework of the
Southern Gas Corridor has increased Azerbaijan’s geopolitical importance.

Outlines of the Regional Security Architecture: New Opportunities and Risks. The
new geopolitical environment that emerged in the South Caucasus after the 44-day war
has changed not only the balance of power, but also the basis of security and cooperation
formats. Azerbaijan acts as both an initiator and a coordinating actor in this new
configuration. However, this process is not one-sided - the interests of various power
centers in the region conflict with each other, creating both opportunities and risks. The
Second Karabakh War that broke out in the South Caucasus in the fall of 2020 has created
serious changes in the dynamics of regional security. New political and military realities
have emerged between Azerbaijan, Armenia, and other regional actors, and the security
architecture needs to be updated accordingly.

New opportunities. Expanding regional integration and cooperation formats:
Structures such as the “3+3” cooperation platform initiated by Azerbaijan and the
Organization of Turkic States have the potential to strengthen dialogue in the region and
reduce conflict risks. Opening transport and energy corridors: Projects such as the Zangezur
corridor and the Southern Gas Corridor increase economic interdependence between the
countries of the region, which in turn contributes to long-term stability (EPRS, 2022).
Strategic partnerships: The military-strategic cooperation signed with Turkey under the
Shusha Declaration has strengthened Azerbaijan’s security guarantees [8, p. 55]. New risks.
Regional power struggles: The confrontation between Russia and the West, especially in the
context of the Ukrainian war, is also having repercussions in the South Caucasus and poses
a risk of regional instability [20, p. 42]. Iranian concerns: The Zangezur corridor and
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Azerbaijan’s rapprochement with Turkey are considered strategic threats to Tehran, which
is causing tensions in Iranian-Azerbaijani relations. Armenia’s internal political instability:
The activities of revanchist forces and political crises could be effective in slowing down the
peace process and increasing border tensions. Status of peacekeeping forces: The future of
Russian peacekeepers and their role in the region remains uncertain, which calls into
question the sustainability of security guarantees. The successful development of
Azerbaijan’s regional security architecture is possible on the basis of a multi-vector policy,
diplomatic initiatives and strategic cooperation. Careful risk management and continued
regional dialogue are essential for the realization of new opportunities.

Regional integration and interdependence. The following opportunities stand out
in the post-war period: Restoration of transport arteries (Zangezur corridor, integration
of East-West and North-South corridors): these projects can strengthen security by
increasing economic interdependence in the region. Deepening strategic cooperation
with Turkey: this partnership strengthens Azerbaijan’s hand in terms of regional balance
and deterrence. Energy and diplomatic cooperation with the European Union: The
Southern Gas Corridor and partnership with Europe increase Azerbaijan’s international
legitimacy [11]. Azerbaijan has the potential to use these opportunities to become a
locomotive of economic and political integration in the region.

Risks: geopolitical clashes and potential for instability. Major geopolitical changes in
the South Caucasus region in recent years have led to the emergence of new risks. In addition
to the interests of Azerbaijan, Armenia and other regional actors, the interaction of great
powers complicates the security environment and increases the likelihood of instability.

The confrontation between Russia and the West. The growing tension between Russia
and the West against the backdrop of the Ukrainian war is also reflected in the South Caucasus.
The West's rapprochement with Armenia, while Russia's efforts to maintain its position in the
region, disrupts the security balance and creates new hotbeds of conflict [20]. This situation
slows down the regional peace process and increases the risk of military conflict.

Iran's concerns and regional policy. Iran, Azerbaijan's Zangezur. Iran’s concerns
and regional policy. Iran is concerned about Azerbaijan’s Zangezur corridor and
cooperation with Turkey. Tehran, viewing these processes as a threat to its national
security, is conducting military exercises on the borders and strengthening its geopolitical
position [32, p. 53]. This is leading to increased tensions in Iranian-Azerbaijani relations
and the emergence of new risks in the region.

Legal Framework of the Karabakh Conflict. Consolidation of the Liberation of
Karabakh into the National Legal System. As a result of the 44-day Patriotic War of 2020,
the occupied Nagorno-Karabakh and surrounding regions of Azerbaijan were liberated.
Strengthening the legal foundations of this historic victory in the national legal system is
of great importance in terms of protecting the sovereignty and territorial integrity of the
Azerbaijani state. The status and management regime of the liberated territories are
regulated by the legislation of the Republic of Azerbaijan. The Constitution of the
Republic of Azerbaijan (1995) guarantees the inviolability of territorial integrity and the
sovereignty of the state [7, p. 45]. In addition, the Law “On Ensuring the Territorial
Integrity of the Republic of Azerbaijan” (2021) regulates the restoration of state power in
the territories liberated from occupation and the application of laws there [22]. Within
the framework of the national legal framework, the “State Program on the Socio-
Economic Development of the Liberated Territories” (2021-2025) creates a legal and
tfinancial basis for the restoration and reintegration of these regions. This program covers
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social, infrastructure and cultural projects. In addition, the Law “On Combating
Terrorism” (2015) and its subsequent amendments have strengthened legal mechanisms
for ensuring security in the region and preventing separatist activities. Within the
framework of international law, the sovereignty and territorial integrity of the Republic
of Azerbaijan have been confirmed by UN Security Council Resolutions Nos. 822, 853,
874 and 884 [34]. These resolutions require the immediate evacuation of the occupied
territories and supports the sovereignty of Azerbaijan. As a result, the liberation of
Karabakh was consolidated in the national legal system both at the Constitutional level
and by legislative acts and was harmonized with international legal norms.

Events of 1988-1994 and Armenia's occupation policy. In 1988, against the backdrop
of the weakening of the Soviet Union, the Armenian population living in the Nagorno-
Karabakh Autonomous Oblast began protest actions demanding secession from the
Azerbaijani SSR and unification with Armenia. These demands intensified nationalist
conflicts and became the beginning of the conflict. In 1988-1991, the situation became
increasingly tense, with armed clashes on both sides. After the collapse of the Soviet
Union in 1991, Azerbaijan and Armenia, as independent states, came into direct conflict
over the Karabakh issue. During the military operations that took place between 1992-
1994, Nagorno-Karabakh and seven surrounding regions were occupied by Armenia. As
a result of this occupation, hundreds of thousands of Azerbaijanis were forced to leave
their homes. Armenia's occupation policy contradicts international law, including
resolutions adopted by the UN Security Council. The UN Security Council adopted a
series of resolutions in 1993, demanding the immediate withdrawal of the occupied
territories and recognition of the territorial integrity of Azerbaijan. This period also
marked a fundamental turning point in the international recognition of the legal basis of
the conflict and the protection of Azerbaijan's sovereignty.

4 UN Security Council Resolutions (822, 853, 874, 884). In 1993, the UN Security
Council adopted four major resolutions on the Karabakh conflict. These resolutions
affirm the territorial integrity of Azerbaijan within the framework of international law
and demand measures against the occupying forces: Resolution 822 (April 30, 1993).
Demands the immediate withdrawal of Armenian armed forces from the occupied
Azerbaijani territories, in particular the Agdam region. The parties are also called upon
to resolve the conflict peacefully. Resolution 853 (July 29, 1993) Demands the evacuation
of the wider territories occupied by Armenia, including the Kalbajar region. The call for
a peaceful resolution of the conflict is reiterated. Resolution 874 (October 14, 1993). The
parties to the conflict are advised to continue negotiations through the OSCE Minsk
Group and to support the peace process. Emphasizes the evacuation of occupied
territories and the protection of human rights. Resolution No. 884 (November 12, 1993).
Demands the immediate withdrawal of Armenia from the occupied Jabrayil region. This
resolution reaffirms the need to implement previous UN resolutions.

The Inconclusiveness of the OSCE Minsk Group Process. The OSCE Minsk Group,
established in 1992, aimed to ensure a peaceful resolution of the Karabakh conflict. The
Minsk Group mediated between Azerbaijan and Armenia, conducted negotiations and
sought ways to compromise. The main members of the group, including Russia, the
United States and France, received broad international support. However, negotiations
conducted for more than 30 years have failed to resolve the main issues of the conflict,
including the restoration of territorial integrity, the return of refugees, security and status.
The main reasons for the inconclusiveness of the Minsk Group process are as follows:
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The refusal of the parties to compromise: Both sides found it difficult to compromise
their basic positions. Armenia's continued occupation policy: The failure to vacate the
occupied territories complicated the negotiations. Limited powers and influence of
international mediators: Although the Minsk Group played an active role in the peace
process, its ability to force the parties to agree was limited. Conflicting geopolitical
interests in the region: The different positions and interests of the major powers in the
region hindered the progress of the process.

As a result, the Minsk Group failed to resolve the conflict for many years, which ended
with the military liberation of Azerbaijan's territories during the 2020 Patriotic War. The Place
of the Principle of Territorial Integrity of the Republic of Azerbaijan in International Law.

The principle of territorial integrity of the Republic of Azerbaijan is recognized as a
fundamental legal category in both national constitutional law and international law.
This principle protects the inviolability and sovereignty of the state's borders. In
international law, the principle of territorial integrity is reflected in the Statute of the Rule
of Law of States, the UN Charter, and other fundamental documents of international law.
In particular, Article 2, paragraph 4 of the UN Charter requires respect for the territorial
integrity of all member states and refrains from the use of force. The internationally
recognized borders and territorial integrity of Azerbaijan have been confirmed by the
UN, including in relevant resolutions of the Security Council. These resolutions require
the immediate evacuation of the occupied territories of Azerbaijan and emphasize full
respect for the principle of territorial integrity of the country.

In the national legal system, the Constitution of Azerbaijan is the main document
protecting the territorial integrity of the state. 