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On Cryptocurrencies: Guidelines for a Global

Legal Framework to Mitigate Insolvency
Risks

Lauren Rice’

Abstract

Currently, in various jurisdictions and unions, legislation on cryptocurrencies remains
insufficiently adapted to respond to the constantly evolving threats that undermine the
foundations of the cryptosphere. The lack of standardisation of laws, both domestically and
internationally, contributes to the weakness and fragmentation of existing regulatory
frameworks. In response to these shortcomings, this paper aims to propose a guiding
framework for a global legal structure. The main objective of the proposal is to minimise the
complexities arising from the interaction of multiple legal systems in cross-border
cryptocurrency-related insolvency cases and, consequently, to reduce the overall number of
such insolvencies. The paper also highlights the existing differences between developed and
developing countries in terms of legal implementation, emphasising the importance of
designing simpler and more practical legislative approaches for developing countries,
particularly given their resource constraints. Furthermore, the paper analyses the legal
frameworks of six different jurisdictions — the United States, the United Kingdom, the
European Union, France, Kenya, and Singapore, and evaluates their effectiveness in
managing risks associated with cryptocurrencies. It also presents specific recommendations
and guiding principles addressing four major risks: market manipulation, partially backed
stablecoins, money laundering and terrorist financing, and theft. A comparative analysis of
the legal frameworks of these jurisdictions is conducted for each of these risks, identifying
where current regulations fall short in addressing these threats. Finally, the paper provides
targeted proposals for each risk area, contributing to the broader goal of promoting greater
global standardisation of cryptocurrency legislation.

Annotasiya

Hazirda miixtalif yurisdiksiyalarda va ittifaglarda kriptovalyutalarla bagl qanunvericilik
kriptosferanin asasini sarsidan, daim dayison tohdidlara cavab vermoak baximindan kifayat
gadar uygunlasdirilmayib. Qanunvericiliyin ham daxili, ham da beynalxalg saviyyads
standartlasdirilmamasin  6zii do  tonzimlamalorin  yetarinca mohkam wva hartarafli
olmamasina gatirib ¢ixarir. Bu ¢atismazliglara cavab olaraq, maqala global hiiquqi ¢arciva
iiciin istigamatverici bir taklif irali siirmayi qarsisina maqsad qoyur. Toklifin asas maqsadi
kriptovalyuta bazali transsarhad iflas hallarinda bir neca hiiquqi ¢ar¢ivaya istinad etmoakla
yaranan miirokkabliklori azaltmaq va natica etibarilo iflas hallarimin sayim minimuma
endirmoakdir. Moaqalado inkisaf etmis oOlkalorla inkisaf etmokda olan dlkalor arasinda
qanunlarin tatbigi baximimdan movcud farglar do vurgulanmr va xiisusila resurs ¢atismazlig
sababila inkisaf etmokda olan Olkalor iigiin daha sada va praktik qanunvericilik
yanagmalarmmn  hazirlanmaswn - vacibliyi  6na  ¢akilir.  Daha  sonra alti  forqgli
yurisdiksiyanin: ABS, Boyiik Britaniya, Avropa Ittifaqi, Fransa, Keniya va Singapurun
qanunvericilik ¢arcivalari tahlil olunur va onlarin kriptovalyutalarla bagl risklorin idara
edilmasinda effektivliyi qiymatlondirilir. Maqalada hamcinin bazar manipulyasiyasi, gisman
tamin edilmis stabilkoinlar, ¢irkli pullarin yuyulmas: va terrorizmin maliyyalasdirilmasi,

" 2nd year student at Hwa Chong Junior College.
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habela ogurlug kimi 4 asas risk iizra xiisusi takliflar va istigamatverici qaydalar tagdim edilir,
bu risklarla bagl miixtalif yurisdiksiyalarin hiiquqi ¢argivalorinin miiqayisali tahlili aparilir
va mévcud qanunvericiliklorin geyd olunan tohdidlora qarst yetorsiz qaldi§r mogamlar
vur§ulanmr. Blava olaraq, har bir risk iizra xiisusi tokliflor taqdim edilir ki, bu da global
qanunvericiliyin daha ¢ox standartlasdirilmasina xidmot edir.

CONTENTS
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in assets after the theft of approximately 850000 BTC.! Specifically,

The 2014 hack of the Mt. Gox Bitcoin base saw the loss of $450M USD
the breach was a result of security vulnerabilities within Mt. Gox’s

1 Insolvency (2020), https://www.law.cornell.edu/wex/insolvency (last visited Aug. 28, 2025).

115


https://www.law.cornell.edu/wex/insolvency

OCTOBER | 2025 FINANCIAL LAW

digital infrastructure, which hackers had exploited to gain access to the base’s
wallet system. Without sufficient funds to repay creditors for their losses, the
company eventually filed for bankruptcy. The insolvency proceedings that
followed were a locus classicus for understanding the risks associated with
cryptocurrencies, and the repercussions of the inadequate regulatory
structures that govern them.

Today, the collapse of Mt. Gox remains significant because it brought three
main issues into sharp focus: first, the insufficiency of compensation for
creditors; second, jurisdictional issues regarding the process of obtaining
remuneration; and third, differences in the classification of cryptocurrencies
across different jurisdictions. The first highlights the extent of losses following
the insolvency of a cryptocurrency base: since most cryptocurrency bases
handle a relatively large sum of cryptocurrencies,? their insolvency would
result in creditors suffering huge financial losses. In the case of Mt. Gox, the
Bitcoin base had insufficient reserves to compensate platform users for their
losses, and could no longer remain solvent. During the course of the
proceedings, overseas creditors had to seek remuneration via the Japanese
legal system — one that, at the time, lacked a robust regulatory framework for
cryptocurrencies.® The substantial sum of assets lost by creditors, in addition
to the cumbersome process of obtaining restitution, underscored the lack of
comprehensiveness of current legislation. By contrast, the latter two issues
pertained not to the insufficiencies of individual frameworks, but to the lack
of a standardised global framework facilitating cross-border cooperation.
Beyond the difficulty of obtaining remuneration, since creditors had to seek
restitution under the Japanese legal system, the lack of cross-border
coordination to address risks related to cryptocurrencies was pinpointed as a
major flaw in legislative efforts.* Mt. Gox, it may be argued, was the catalyst
for new legislative efforts surrounding cryptocurrencies due to its illustration
of the heightened risks that cryptocurrencies carry, as well as the implications
of these risks for possible cases of insolvency.

Consequently, attempts at enacting more robust legislation were observed
across different jurisdictions in the wake of Mt. Gox. Different countries now
recognised the importance of addressing the risks of cryptocurrencies in order
to reduce the chances of insolvency — the term loosely defined as a debtor’s

2 Lennart Ante & Ingo Fiedler, Market Reaction to Large Transfers on the Bitcoin Blockchain - Do
Size and Motive Matter?, 39 Finance Research Letters, Article 101619 (2021).

3 Thomas Burgess, A Multi-Jurisdictional Perspective: To What Extent Can Cryptocurrency be
Regulated? And if so, Who Should Regulate Cryptocurrency?, 5 Journal of Economic
Criminology, Article 100086 (2024).

+ Mai Ishikawa, Designing Virtual Currency Regulation in Japan: Lessons from the Mt Gox Case, 3
Journal of Financial Regulation 125, 126 (2017).
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inability to repay the debts they owe.> Considering the fact that Mt. Gox led
to an overall depression in the prices of other cryptocurrencies,® in turn
affecting the overall cryptocurrency ecosystem, it is evidently in a state’s
interest to prevent the insolvency of its cryptocurrency bases. A study by
Khan et al. using the Bayesian structural model further illustrated the causal
effect of the futures exchange insolvency on other major cryptocurrencies like
Solana,” emphasising how insolvency events can have systemic impacts,
including the depression of market values. It is therefore of great primacy for
a state to enact legislation governing the risks of cryptocurrencies, given that
their volatile nature can easily trigger such insolvency events.

Yet today, the efficacy of these frameworks is complicated due to the
fragmented classification of cryptocurrencies in different jurisdictions. The
decentralised nature of cryptocurrencies means that they are cross-border
assets — they do not belong to any particular jurisdiction. If two jurisdictions
were to regulate cryptocurrencies differently, then the insufficiencies of both
legislations could be capitalised on by international criminal groups. After all,
cryptocurrencies present heightened risks in financial markets, and should be
regulated in a robust and standardised manner.

In this paper, I will discuss four of these risks — namely, market
manipulation, partially backed reserves, money laundering/terrorism
financing and theft, as well as suggest potential legislative measures that may
be implemented by jurisdictions to mitigate them. I propose that these
measures be enacted under a global legal framework so as to provide some
standardisation to the currently fragmented legislation.

I. Cryptocurrencies: Risks and Rewards

To understand the risks of cryptocurrencies, it is important to first
understand what traits of cryptocurrencies make them so volatile. In this
regard, it is apposite to address the historical genesis of cryptocurrencies and
explain why they have received such widespread uptake.

The conception of Bitcoin arguably the face of cryptocurrency itself came
as a response to the 2008-2009 Global Financial Crisis. The Crisis, which saw
the collapse of the Lehman Brothers and other major financial institutions,
was, to the masses, a consequence of the Federal Reserve’s failure to secure

5 Rick Maeda, State of the Japanese Crypto Market (2024),
https://www.prestolabs.io/research/state-of-the-japanese-crypto-market (last visited Oct. 15,
2025).

¢ Sandeep Rao, Mt. Gox — The Fall of a Giant, in Understanding Crypto Fraud, in Understanding
Cryptocurrency Fraud: The Challenges and Headwinds to Regulate Digital Currencies 71, 78 (2022).
7 Khalid Khan, Adnan Khurshid & Javier Cifuentes-Faura, Causal Estimation of FTX Collapse
on Cryptocurrency: A Counterfactual Prediction Analysis, 11 Financial Innovation, Article 16
(2025).
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adequate funding to ensure their solvency.? In an era plagued by sentiments
of distrust in the banking system and government intervention,
cryptocurrencies provided a beguiling solution: a decentralised system where
transactions flow directly from one user to another, without the need for a
central intermediary.

As defined in a PwC report, a cryptocurrency is a “digital medium of
exchange that uses cryptographic techniques to verify the transfer of funds
and control the creation of monetary units”.? Its inimitability lies in its use of
blockchain technology, which involves recording transactions as a series of
“blocks”, each of which contains a list of verified transactions. Because
blockchains are encrypted, many users also exalt the technology as a way to
engage in secure transactions that cannot be tampered with: for instance,
blockchain technology eliminates the risk of “bitcoin misuse such as double
spending” by providing a “verifiable record of transactions”.!

The system further provides a sanctuary of privacy: in an age of increased
government surveillance, it provides a platform for users to engage in
pseudonymous transactions. Blockchains like Monero and Zcash have
implemented built-in privacy features which enhance the confidentiality of
transactions,!! in line with the original intention of cryptocurrencies to serve
as a platform for unsurveilled transactions.

Nonetheless, cryptocurrency does not lack in its detractors: many approach
the sector with caution due to the various risks associated with it money
laundering, market manipulation, and financial instability, to name a few.
Within the span of the last decade, the world has seen massive blows to the
industry, such as, inter alia, Tornado Cash being implicated in the laundering
of $7B USD worth of cryptocurrency,’? and Luna losing $60B USD from the
2022 Terra-Luna crash.®

As much of recent literature has shown, the liquidation of these companies

8 Government Failure Caused the Financial Crisis (2009),
https://iea.org.uk/blog/government-failure-caused-the-financial-crisis (last visited Oct. 15,
2025).

® Making Sense of Bitcoin, Cryptocurrency and Blockchain (2016),

https://www.pwc.com/us/en/industries/financial-services/fintech/bitcoin-blockchain-
cryptocurrency.html (last visited Oct. 19, 2025).

10 Adiseshu Hari & T. V. Lakshman, The Internet Blockchain: A Distributed, Tamper-
Resistant Transaction Framework for the Internet, (HotNets'16: Proceedings of the 15th
ACM Workshop on Hot Topics in Networks, 2016),
https://dl.acm.org/d0i/10.1145/3005745.3005771.

11 Sophie Christensen, A Comparative Study of Privacy-Preserving Cryptocurrencies:
Monero and ZCash (5) (Master thesis, University of Birmingham) (2018).

12 Xiong Xihan & Luo Junliang, Global Trends in Cryptocurrency Regulation: An Overview,
in Mathematical Research for Blokchain Economy 71, 75 (2024).

13 What Really Happened to LUNA Crypto? (2022),
https://www.forbes.com/sites/qai/2022/09/20/what-really-happened-to-luna-crypto/ (last
visited Oct. 15, 2025).
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was largely attributable to the risks of cryptocurrencies. In the Terra-Luna
collapse, for instance, the Terra stablecoin — a cryptocurrency intended to be
pegged 1:1 to the USD — was only partially backed by USD reserves, relying
instead on an algorithm related to the LUNA token for backing. Thus, when
investors sold off their coins en masse, a liquidity crisis ensued as the algorithm
failed to maintain the peg. From this, it is evident that the risks of
cryptocurrencies are causally linked to the insolvency of cryptocurrency
companies.

Consequently, many jurisdictions have set out to implement policies aimed
at mitigating the aforementioned risks. Whilst a considerable number of
jurisdictions have taken the draconian measure of completely banning
cryptocurrencies, there are just as many jurisdictions that have taken a more
optimistic approach. Notable examples include the United States, where
legislators are looking to incorporate cryptocurrencies into existing legal
frameworks, and the European Union, where legislators have created an
entirely new legal framework to address cryptocurrencies.!*

As mentioned earlier, this paper aims to investigate the risks of
cryptocurrencies and how different jurisdictions have set out to address said
risks. In doing so, the levels of sufficiency of current legal frameworks will be
noted, and a corresponding guideline for a global legal framework will be
proposed. The guideline aligns with the original purpose of cryptocurrencies
by aiming to regulate them enough to reduce criminal activity without wholly
diminishing the advantages of cryptocurrencies.

This paper focuses on six different jurisdictions: the United States, the
United Kingdom, Kenya, the European Union, France and Singapore. Since
these jurisdictions were chosen with a view to providing a guideline for a
global legal framework, countries that have banned, or greatly restricted the
use of, cryptocurrencies have been excluded from this paper. After all, they
would be unlikely to partake in a global framework or to have any significant
legislation worth discussing. Out of the six focus jurisdictions, five were
chosen for their robust regulatory frameworks, as these frameworks would
provide a good foundation for a global framework and require few tweaks.
Firstly, the choices of the US and UK are attributable to their comprehensive
legislation concomitant with their large number of crypto investors,
exchanges, and related platforms. The EU and France have also implemented
bespoke frameworks, with the EU’s MiCA Regulation being the world’s first
legal framework specific to cryptocurrencies.’® Singapore’s regulations are not

14 See The Law Library of Congress, Regulation of Cryptocurrency around the World (2018).
Available at: https:/tile.loc.gov/storage-services/service/ll/llglrd/2018298387/2018298387.pd f
(last visited Oct. 8, 2025).

15 Anne-Gaélle Delabye, EU Parliament Adopts MiCA - the Key Points (2023),
https://www.ogier.com/news-and-insights/insights/eu-parliament-adopts-mica-the-key-
points/ (last visited Oct. 8, 2025).
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lacking in merits either the country is becoming a crypto hub, with 13 crypto
licenses issued in 2024.1° By contrast, the final jurisdiction selected for this
paper has notably issued warnings about the risks of cryptocurrencies to its
citizens: in this respect, Kenya may seem opposed to the adoption of
cryptocurrencies. However, a rising trend of cryptocurrency adoption among
Kenyan youth has emerged,’” while the aforementioned warnings are largely
due to Kenya’s sparse regulatory frameworks for cryptocurrencies. I posit that
Kenya’s seeming aversion to cryptocurrencies is only due to its prioritisation
of bread and butter issues, a situation that arises from its status as a
developing country. Hence, Kenya was chosen as the final jurisdiction, as it
can allow for a comparison between higher and lower income countries,
which would be an important point of consideration for a global framework.

II. The Necessity of a Global Legal Framework

Finally, the hefty project of proposing a global legal framework has been
undertaken in this paper. A global legal framework is necessary primarily
because the marked discrepancies between different jurisdictions” legal
frameworks engender an inefficient legal process, exacerbating the risks
associated with cryptocurrencies.

A global legal framework is primarily needed to expedite the legal and
regulatory processes concerning cryptocurrency firms. As discussed
previously, different jurisdictions can classify cryptocurrencies very
differently, with some treating them as property for tax purposes, and others
having yet to establish a clear classification. This incongruence introduces
significant compliance challenges to cryptocurrency exchanges with
establishments in different jurisdictions, as they would be required to enact
different internal frameworks depending on each jurisdiction’s classification
of cryptocurrencies.

This is evidenced in the 2020 case SEC v. Ripple Labs Inc., where the U.S.
Securities and Exchange Commission (hereinafter SEC) filed a lawsuit against
cryptocurrency company Ripple Labs for conducting an unregistered
securities offering.!® The SEC claimed that Ripple had sold its tokens (XRP
tokens) to investors, transgressing the provisions of the SEC’s security laws.
However, Ripple argued that XRP should instead be classified as a currency
due to its primary use as a medium of exchange. Though the case is still

16 Singapore Pulls Ahead of Hong Kong in Race to be Crypto Hub (2024),
https://www.businesstimes.com.sg/companies-markets/banking-finance/singapore-pulls-
ahead-hong-kong-race-be-crypto-hub (last visited Apr. 24, 2025).

17 Abubakar Nur Khalil, Kenyan Youth Embrace Bitcoin Amid Deadly Protests Over Finance
Bill (2024), https://www.forbes.com/sites/digital-assets/2024/06/26/kenyan-youth-embrace-
bitcoin-amid-deadly-protests-over-finance-bill/ (last visited Oct. 8, 2025).

18 Securities and Exchange Commission v. Ripple Labs Inc., 2d Cir. No. 24-2648 (2024).
Available at: https://www.courtlistener.com/docket/69230851/securities-and-exchange-
commission-v-ripple-labs-inc/ (last visited Oct. 6, 2025).
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ongoing, it is of note that the other jurisdictions Ripple has establishments in
generally do not classify cryptocurrencies as securities, or only classify a small
subset of cryptocurrencies as securities. For instance, Japan, which is set to
adopt XRP in all of its banks in 2025, mostly classifies cryptocurrencies as a
form of property under the Payment Services Act.” Thus, if the court rules in
the SEC’s favour, Ripple would be forced to adopt differing internal
regulatory requirements across different jurisdictions, which would
encumber the compliance process.

Even within jurisdictions, there may be no standardised classification of
cryptocurrencies: the United States, for instance, classifies cryptocurrencies
differently according to which regulatory body they fall under. Specifically,
cryptocurrencies would be considered securities under the SEC, property
under the Internal Revenue Service, and commodities under the Commodity
Futures Trading Commission (hereinafter CTFC). Though this range of
classifications provides more frameworks to regulate cryptocurrencies, it
makes the classification very case-specific, which may lead to confusion for
businesses. Coinbase, a US-based cryptocurrency exchange, encountered this
problem when it released its Lend program in 2021: the SEC sent a Wells
notice to Coinbase after its announcement, stating that the product could
constitute an illegal securities offering.?’ Subsequently, Coinbase was forced
to pause this rollout and engage in costly legal discussions over the
classification of its product. As illustrated, the lack of clarity in whether a
cryptocurrency is classified as a security, commodity or property creates a
significant administrative burden on companies. This further introduces
compliance challenges, underscoring the need for a synthesised legal
framework.

Ultimately, such compliance challenges could lead to a misstep on a
company’s part due to the complicated nature of the fragmented legislation
governing its international operations. If a company were to fail to implement
a new set of legislation enacted in only one jurisdiction, it might become a
target for criminals in the cryptosphere. As a result, a company might be more
susceptible to the risks of cryptocurrencies and therefore be more susceptible
to insolvency. In the case of Ripple Labs, the high-profile nature of the case
would create high visibility for companies and independent entities, allowing
them to capitalise on Ripple Lab’s sale of its tokens. While other companies
would have enacted legislation against this, Ripple Lab’s lack of a similar
internal regulation on the sale of its tokens might allow for companies or
independent entities to purchase a large sum of tokens, resulting in potential

19 Japan and Cryptocurrency (2021), https://freemanlaw.com/cryptocurrency/japan/ (last
visited Oct. 15, 2025).

2 Todd Ehret, SEC Spat with Coinbase Previews Complex Legal Battle over Crypto (2021),
https://www.reuters.com/legal/transactional/sec-spat-with-coinbase-previews-complex-
legal-battle-over-crypto-2021-09-28/ (last visited Oct. 5, 2025).

121


https://freemanlaw.com/cryptocurrency/japan/
https://www.reuters.com/legal/transactional/sec-spat-with-coinbase-previews-complex-legal-battle-over-crypto-2021-09-28/
https://www.reuters.com/legal/transactional/sec-spat-with-coinbase-previews-complex-legal-battle-over-crypto-2021-09-28/

OCTOBER | 2025 FINANCIAL LAW

abuses in the form of market manipulation. As will be explicated later, this
can in turn lead to a company’s insolvency via pump and dump schemes.
Accordingly, it is important to enact uniform legislation across jurisdictions
such that companies with international operations face less compliance
challenges and can better safeguard against the risks of cryptocurrencies.

Nonetheless, while the primary goal of a global legal framework is the
increased efficiency of legal processes, it can also allow different jurisdictions
to be more on par with each other, regardless of their socioeconomic statuses.
This would, in turn, prevent developing countries from being exploited by
criminals due to their less robust legislative frameworks. It would be useful
to refer back to an issue that was raised earlier: compared to the other five
jurisdictions discussed in this paper, Kenya has a far less bespoke legal
framework to govern cryptocurrencies. This is in part due to its status as a
developing country, which reflects the more pressing issues its government
needs to address through legislation. However, as the National Security
Council asserts, transnational organised crime often penetrates developing
countries with weak legislative frameworks,?! making Kenya all the more
susceptible to threats in the cryptosphere.

A global legal framework has the potential to counter this by including
provisions on information sharing or cybersecurity support for developing
countries, it can allow these countries to adopt stronger legislation without
the associated costs. In addition to strengthening the global response to the
threats of cryptocurrencies, a global framework will also allow developing
countries to progress alongside developed countries, or at least, narrow the
gap between the two. This can foster more equitable progress by lessening the
socioeconomic divide between countries, and paving the way for new
opportunities within developing nations. For instance, given the increased
interest in Bitcoin among Kenyan youth,” a global legal framework could
accelerate the development of Kenya’s cryptocurrency sector and encourage
more youths to enter into it.

Finally, it is worth noting that regional regulatory frameworks are already
in place to address the threats of cryptocurrencies, offering comprehensive
measures that enhance the regulatory frameworks of participating
jurisdictions. The MiCAR, for instance, is touted as a leading framework for
cryptocurrencies, owing to its ability to “remove regulatory barriers for dealing
with crypto assets” % This, in turn, can provide EU member states with a largely

2 Transnational Organized Crime: A Growing Threat to National and International Security
(2021), https://obamawhitehouse.archives.gov/administration/eop/nsc/transnational-
crime/threat (last visited Feb. 25, 2025).

2 Khalil, supra note 17.

2 Renato Fazzone & Susana Esteban, MiCAR: An Overview of Everything Important about
the Crypto Regulatory Framework (2023),
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standardised framework to address cryptocurrencies. As Gijs op de Weegh,
CEO of stablecoin platform StablR, asserts, MiCAR's success could set a global
regulatory precedent,* allowing the benefits of a regional framework to be
extended to the rest of the world.

Ergo, with the current misalignments in the legal frameworks of different
jurisdictions, a global legal framework is unequivocally necessary. Beyond
strengthening the global response to the threats of cryptocurrencies, it can
provide more equitable progress in developing countries and streamline
insolvency proceedings. Ultimately, such a framework aims to promote more
widespread adoption of cryptocurrencies due to their myriad of benefits,
while nonetheless mitigating the threats associated with them.

ITI. From Soft Law to Hard Law: Guidelines for a
Global Legal Framework

Before delving into the specific risks of cryptocurrencies, I begin by
emphasising that the final goal of the guidelines set out below is the creation
of a legally binding global framework. In this respect, the framework mirrors
the various frameworks that govern international trade under the World
Trade Organisation (hereinafter WTO) in the sense that it will have an
intergovernmental treaty of rights and obligations among its signatories. In
particular, the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) Agreement, an agreement under the broader Marrakesh
Agreement establishing the WTO is cited.? By focusing solely on the effects
of such an agreement, we can better appreciate its effectiveness as compared
to if it were a non-legally binding framework: after the TRIPS Agreement was
signed in 1994, it came into force for developed countries in 1995.% Signatories
were required to implement its laws into their domestic legal frameworks,
which allowed for full compliance with rigorous international regulations. By
contrast, if the agreement operated under a non-legally binding framework,
countries would lack the same incentive to adopt its provisions unless
absolutely necessary. This would result in significant disparities between the
legal systems of different countries, further complicating cross-border legal

https://www. ftitechnology.com/resources/blog/micar-an-overview-of-everything-important-
about-the-crypto-regulatory-framework (last visited Oct. 6, 2025).

2 Exploring the Impact of MiCAR on European Stablecoins: Gijs op de Weegh's Insightful
Opinion on Blockworks (2024), https://www.stablr.com/insights/exploring-the-impact-of-
micar-on-european-stablecoins-gijs-op-de-weeghs-insightful-opinion-on-blockworks (last
visited Oct. 15, 2025).

% Rorden Wilkinson, The World Trade Organization, 7 New Political Economy 129, 133
(2002).

26 See Peter Van den Bossche, Economic Globalisation and the Law of the WTO, in The Law
and Policy of the World Trade Organization 1 (2012).

7 Arno Hold & Bryan Mercurio, Transitioning to Intellectual Property: How Can the WTO
Integrate Least-Developed Countries into TRIPS? 7 (NCCR, Working Paper No. 2012/37, 2012).
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issues. As evidenced, a legally binding global framework is crucial to ensuring
compliance with global best practices, as it places pressure on countries to
conform, rather than allowing them the flexibility to implement such laws at
their own pace.

However, legally binding global frameworks are admittedly cumbersome
to implement, and may take a long time to come into force. Referencing the
TRIPS Agreement, discussions surrounding its development began in 1986
during the Uruguay Round, and it was only implemented in developing
countries by 2000.28 In the context of cryptocurrencies, countries simply do not
have the luxury of time to wait for the implementation of a legally binding
global framework. Rather, global best practices must first be integrated into
domestic laws to counter imminent threats to the cryptosphere.

This may be achieved through the provision of a single global standard for
cryptocurrencies, rather than the fragmented frameworks presently adopted
to address different areas of threats. While it is best to implement a legally
binding framework, this would take significantly longer as compared to
implementing a non-binding framework. Therefore, rather than waiting for a
legally binding framework to be implemented, it is important that a non-
binding framework be implemented in the interim.

While it remains a limitation that countries may be less likely to adopt
global best practices under a non-binding framework, this does not imply that
a global standard is completely ineffective: the implementation of the FATF
Recommendations, the UNCITRAL Model Law on Cross-Border Insolvency,
and MiCAR in various countries has spurred significant progress in
addressing the risks posed by cryptocurrencies.? By aligning their domestic
legislation with best practices and addressing the gaps set out in this paper,
countries will be able to bolster their defences against threats to the
cryptosphere.

That said, the largest drawback of a global standard is its potential lack of
adoption in developing countries. Due to their focus on more pressing issues
like housing or food shortages, these countries may lack the resources to
implement costly and specialised compliance measures, engendering a
significant gap between the legislation of developed and developing nations.
Nonetheless, this limitation may be addressed via intervention from large
international organisations like the UN, which could provide funding or
global aid to support developing countries in implementing such
frameworks.

In summary, the guidelines delineated below are, first and foremost,
intended as a short-term guide for countries to implement best practices

28 Wilkinson, supra note 25, 129.

» See Financial Stability Board, G20 Crypto-Asset Policy Implementation Roadmap: Status
Report (2024). Available at: https://www.fsb.org/uploads/P221024-3.pdf (last visited Oct. §,
2025).
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under a non-binding standardised framework. Developing countries may be
limited in their capabilities to adopt such frameworks, which calls for the need
for global intervention. However, in the long term, it is imperative for a legally
binding global framework to be implemented in order to ensure that
signatories are compliant with a unified and robust framework.

The following sections explicate the four primary risks of cryptocurrencies,
as well as outline the insufficiencies in the approaches various jurisdictions
have adopted to address these risks. Potential solutions to these
insufficiencies are then proposed alongside an explanation of how the
legislation discussed may be integrated into a global legal framework.

I'V. Market Manipulation

A. Overview of Risk

The threat market manipulation poses to cryptocurrency platforms has
been a sustained topic of inquiry in cryptocurrency discussions, underscoring
the importance of suitable regulation. But with the current lack of regulation
on cryptocurrency exchanges and traders, this threat can manifest itself in two
forms: first, as a result of the fraudulent activity of cryptocurrency exchanges,
and second, as a result of gaming by organised trading groups. This section
instantiates the first form of market manipulation with a case study centered
on Tether and Bitfinex, and discusses the lack of regulation on this front. The
second form of market manipulation will only be summarised briefly as it is
highly technical and can be addressed by other blanket regulations.

Controversy and claims of market manipulation have long surrounded the
relationship between Bitfinex, a cryptocurrency base, and Tether, a stablecoin
(USDT). As John Griffin and Amin Shams assert in their paper, the stablecoin
Tether is supply-driven, or “pushed”, meaning that it is printed regardless of
demand.®* This “push” mechanism can result in an additional supply of
Tether circulating in the crypto space, creating an artificial demand for
cryptocurrencies like Bitcoin due to greater perceived liquidity or market
activity. This incentivises investors to purchase a larger sum of the
cryptocurrencies, which in turn inflates their prices. These findings, and their
implications of market manipulation, are reified in the fact that both of the
aforementioned companies (Bitfinex and Tether) are operated by iFinex Inc.*.
This raises the question of whether the two have ever colluded to manipulate
the cryptocurrency market: for instance, many critics have questioned
whether Tether is fully-backed by fiat currencies. If Tether is supply-driven,

3 John M. Griffin & Amin Shams, Is Bitcoin Really Un-Tethered?, 75 The Journal of Finance
1913, 1915 (2020).

31 Tether: Overview, History, Stablecoins, Supply,
https://corporatefinanceinstitute.com/resources/cryptocurrency/tether/ (last visited Aug. 15,
2025).
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and is printed regardless of demand, then the company must possess a large
sum of fiat currency reserves in the event of mass redemptions. This is
evidently highly unlikely, but even if Tether is fully-backed, a further
question arises as to how it has obtained such a large collateral.

Setting aside the first question for now, this section considers a theory
posited by the blogger Bitfinex’ed:3? in February of 2018, he detailed a scenario
where Tether, first issues large sums of USDT to buy other cryptocurrencies
on Tether-supported cryptocurrency exchanges like Bitfinex, then transfers
said cryptocurrencies to other cryptocurrency exchanges like GDAX to be
converted into fiat currencies, which will subsequently be transferred back
into the bank account of Tether. This counter-balances downturns in
cryptocurrency prices, but may backfire if a price correction occurs.

Ultimately, if artificially inflated cryptocurrency prices return to their
normal values, this could lead to substantial losses, or even the insolvency, of
companies engaging in market manipulation. For instance, companies like
Tether, with large reserves of cryptocurrencies, might see a plunge in the
value of their reserves. A large enough drop in value would make it difficult
for Tether to remain solvent, and creditors would also lose much of their
investments.

Other forms of market manipulation more closely associated with
independent trading groups can have similar effects: pump and dumps, the
acquisition of large amounts of a cryptocurrency asset followed by its
promotion (“pumps”) and sale (“dump”), can cause large drops in
cryptocurrency prices.®® In turn, this could possibly culminate in the
liquidation of a cryptocurrency base. Nonetheless, “bottom-up” schemes like
these are far less likely to result in insolvency, and tend to result in the losses
of smaller capital.

B. Cross-Jurisdictional Analysis

This section reflects a comparative analysis of the six jurisdictions’
legislative frameworks. The analysis will first tackle the United States, the
United Kingdom and Singapore, since their legislation is relatively similar
with regard to market manipulation. Thereafter, the regulatory frameworks
enacted in the EU and France will be explained, followed by those in Kenya.

In the United States, the threat of market manipulation is governed by 3
regulatory bodies: SEC, CFTC, and the Federal Trade Commission
(hereinafter FTC).

Firstly, the SEC governs any cryptocurrencies which fall under the category

%2 Bitfinex'ed, Bitfinex and Tether is Unauditable: Why They will Never Do a Real Audit
(2018), https://bitfinexed.medium.com/bitfinex-and-tether-is-unauditable-why-they-will-
never-do-a-real-audit-3324e002b185 (last visited Oct. 8, 2025).

3 “Pump and Dump” Schemes (2006), https://share.google/Sv5ik6zSrLC8jlEtg (last visited
Oct. 7, 2025).
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of securities. The 1946 Supreme Court case SEC v. Howey Co.* provides a lucid
4-point framework to ascertain whether an asset is considered a security: (1)
There must be an investment of money by a party. (2) The party must be in a
common enterprise. (3) The party must have the expectation of profiting. (4)
The aforementioned expectation has to be based on the efforts of a third party.
If a cryptocurrency fulfils this criteria, it will fall under the SEC’s jurisdiction,
and its cryptocurrency exchange will be mandated to comply with the
Securities Exchange Act of 1934. The Act in question prohibits illicit practices
like insider trading and market manipulation, which would, a fortiori, prevent
individuals from engaging in manipulative market strategies. Should such a
circumstance arise, however, the SEC would likely be able to detect unusual
price spikes, given its established mechanisms to monitor market activity.

To exemplify, a cryptocurrency exchange engaging in manipulative
practices can be charged for violation of section 10(b)-5 of the Act, which states
that:

“It shall be unlawful for any person to use or employ, in connection with the
purchase or sale of any security registered on a national securities exchange [...], any
manipulative or deceptive device [that runs contrary to public interest]”.®

Evidently, any individual engaging in manipulative strategies like pumps
and dumps would be flagged out by the SEC as engaging in an unlawful
practice.

Next, the CFTC enacted the Commodities Exchange Act (hereinafter CEA)
in 1936 to enforce rules against market manipulation. Final Rule 180.2 of the
CEA was modelled after the SEC’s Rule 10(b)-5, and similarly prevents
individuals from manipulating the market.’ Nonetheless, its scope is broader
than the SEC’s Securities Exchange Act: it applies to any person involved in
commodity transactions, whether or not they are registered under a particular
exchange. Hence, a cryptocurrency exchange itself, or other unregistered
participants, can also be implicated under the CEA. For instance, a
cryptocurrency exchange that engages in the practice of minting new tokens
to inflate market prices would likely be in violation of the Act such a practice
would cause creditors to lose a large sum of investments after inflated prices
return to normal, which would again be delineated by the CFTC as unlawful.

Finally, the FTC does not specifically regulate market manipulation, but
has blanket rules under the 1914 FTC Act to prevent unfair or deceptive
practices. Section 5 of the Act states that “all persons engaged in commerce” are
“prohibited from engaging in unfair or deceptive practices” ¥ Broadly speaking,
this governs the executive board of cryptocurrency exchanges and condemns

3 SEC v. W.J. Howey Co., U.S. No. 843, (1946). Available at:
https://supreme.justia.com/cases/federal/us/328/293/ (last visited Oct. 7, 2025).
$15U.5.C. §78a.

%67US.C.§1.

7 Supra note 35, § 41.
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all manipulative practices, including methods to inflate market prices.

In the UK, the threat of market manipulation is primarily governed by the
Financial Conduct Authority (hereinafter FCA). As detailed by Section 1.3.2
of the FCA Handbook, any person engaging in “a transaction for a person’s own
benefit, on the basis of and ahead of an order [...] which he is to carry out with or for
another [...], which takes advantage of the anticipated impact of the order on the
market” is considered to be taking part in insider trading, a form of market
manipulation.®

Such a circumstance could arise if a cryptocurrency platform were to
unlawfully mint new tokens with the intention to inflate market prices
individuals with knowledge of this would be able to place trades based on
anticipated price movements. Any such illicit activities, if detected, would
then be governed by the Financial Services and Markets Act (FSMA), which
the FCA handbook operates in conjunction with.

The provisions of the FSMA, whilst not specifically directed at
cryptocurrencies, can extend to cryptoassets if they are deemed to be financial
instruments. As defined by Section 102A of the FSMA, a financial instrument
can be, inter alin, any form of “transferable security”.* Therefore, any
cryptocurrency classified as a security would fall under the jurisdiction of the
FSMA. Further delving into the FSMA’s legislation on market manipulation,
Section 118(1) of the Act describes different forms of market manipulation —
notably, “behaviour [that] consists of effecting transactions or orders to trade which
give, or are likely to give, a false impression as to [...] the price of one or more
qualifying investments™ is labelled a form of market manipulation. The quote
above encapsulates how a cryptocurrency base may mint new tokens in order
to inflate prices across the market. These artificially raised prices are, in turn,
accounted for and governed by the FSMA’s regulations.

In Singapore, the Monetary Authority of Singapore (hereinafter MAS) has
introduced various pieces of legislation to counter the threat of market
manipulation, including the Securities and Futures Act (hereinafter SFA) and
the Consumer Protection (Fair Trading) Act. Additionally, the MAS has
issued guidelines for cryptocurrency exchanges which, while not legally
binding, provide a good framework for cryptocurrency firms to adhere to.

Under Section 17 of the SFA, a securities exchange must ensure that all
systems in place for the purposes of risk management are “adequate and

% Financial Conduct Authority, Handbook Notice 3, (2013). Available at:
https://www.fca.org.uk/publication/handbook/fca-handbook-notice-03.pdf (last visited May
16, 2025).

¥ Financial Services and Markets Act, Section 102A (2000). Available at:
https://www.legislation.gov.uk/ukpga/2000/8/section/102A (last visited Oct. 3 2025)

40 Jd., Section 118 (1).
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appropriate for the scale and nature of its operations”.*' This mandate, if
contravened, is punishable by law, providing punitive motivation for
companies to establish robust frameworks to safeguard against market
manipulation on an individual level. However, this Act is limited in 3 aspects:
tirst, it only pertains to cryptocurrencies classified as securities rather than
cryptocurrencies in general; second, it only addresses market manipulation
on an individual level, rather than addressing the threat of a company
engaging in this practice; and third, its phrasing is far too broad to encompass
the specific cybersecurity measures required to combat the threat of market
manipulation. Section 3.4.2 of the MAS’s guidelines for Digital Payment
Token Providers (DPT Providers) is similarly constrained by the requirement
for Providers to implement risk management systems to safeguard its
customers' assets.®? In response to these insufficiencies, the approaches
delineated in the discussions section of this paper should be adopted
accordingly. Besides the SFA, Singapore’s Consumer Protection (Fair
Trading) Act also addresses the threat of market manipulation in the
cryptosphere. Similar to Kenya’s Consumer Protection Act outlawing any
talse and misleading representations, Section 4 of this Act prohibits suppliers
from engaging in any practices which would result in their customers being
misled.®® In the case of market manipulation, a company’s artificial inflation
of market prices could be penalised under this section of the Act, since it
would mislead customers into believing that there is high demand for a
certain token. However, there are no mandatory disclosure requirements for
cryptocurrency companies, and documents are only required to be produced
in the event of an investigation. As such, cryptocurrency companies that can
conceal their illicit practices will be able to evade certain checks.

The insufficiency that the acts of all three jurisdictions share is that they are
not specifically designed to address cryptocurrencies, but rather have been
extended to cover cryptocurrencies within their scope. As such, they are
lacking in some respects as they fail to take into account certain properties of
cryptocurrencies, which are markedly different from traditional commodities.
The property that features most prominently in this case is the difficulty of
surveillance* a cryptocurrency base might fall under suspicion for market

4 Monetary Authority of Singapore, The Securities and Futures Act, § 17 (2001). Available at:
https://www.mas.gov.sg/regulation/acts/securities-and-futures-act (last visited Sep. 21,
2025).

4 Monetary Authority of Singapore, Guidelines on Consumer Protection Measures by
Digital Payment Token Service Providers, Section 3.4.2 (2024). Available at:
https://www.mas.gov.sg/regulation/guidelines/ps-g03-guidelines-on-consumer-protection-
measures-by-dpt-service-providers (last visited Sep. 15, 2025).

4 See Consumer Protection (Fair Trading) Act (2003). Available at:
https://sso.agc.gov.sg/act/cpfta2003 (last visited Sep. 23, 2025).

# Chen Xuan et al., Visual Analytics for Security Threats Detection in Ethereum Consensus Layer,
27 Journal of Visualization 469, 471 (2024).
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manipulation, but without concrete evidence, regulatory bodies are not
permitted to launch an investigation. For instance, no formal investigation
was launched on Tether in the United States, despite suspicious market
patterns, citing the need for more internal reporting. If transparency cannot
be maintained via an external institution, then mandates should be put in
place for the publication of internal reports by cryptocurrency bases. This will
better allow for the elucidation of an exchange’s practices.

Moving on to the EU and France, the threat of market manipulation is
governed by two legal frameworks in the EU: the Markets in Financial
Instruments Directive II (MiFID II) and the Market Abuse Regulation
(hereinafter MAR), both of which fall under the regulatory oversight of the
European Securities and Markets Authority (hereinafter ESMA).

Under subsection 3 of Article 16 of MiFID II, a firm shall fulfil
organisational requirements so as to, inter alia, “take into account any event that
could materially affect the potential risk to the identified target market” * This can
broadly be applied to cases of market manipulation, where the issuance of
new cryptocurrencies could lead to an inflation of market prices. The MAR
further defines market manipulation as the “act of misleading the market through
activities that manipulate market prices” ** which includes collusion to influence
the supply or demand of financial instruments. This would apply to situations
like the one involving Tether and Bitfinex, whereby two closely associated
cryptocurrency companies are suspected of colluding to artificially inflate
market prices.

However, though MiFID II is comprehensive in addressing financial
instruments, it nonetheless presents gaps in its scope. Article 16, as well as the
entirety of MiFID 1II, applies only to investment firms, meaning
cryptocurrencies traded by exchanges would need to be classified as financial
instruments. Consequently, any cryptocurrency exchanges falling outside of
these constraints would not be regulated by MiFID II, allowing for easier
participation in illicit activities.

The newly established Markets in Crypto-Assets Regulation (hereinafter
MiCAR) provides a promising solution that specifically targets cryptoassets:
chapter 2 of title V in MiCAR lists obligations to be followed by crypto-asset
service providers (CASPs), including governance arrangements aimed at
ensuring market integrity.*” Clause 54 of the Regulation echoes this mandate,

4 Directive 2014/65/EU of the European Parliament and of the Council, art. 16.3 (2014).
Available at: https://eur-lex.europa.eu/eli/dir/2014/65/0j/eng (last visited May 22, 2025).

4 Regulation (EU) No 596/2014 of the European Parliament and of the Council, art. 12
(2014). Available at: https://eur-lex.europa.eu/eli/reg/2014/596/0j/eng (last visited Jan. 5,
2025).

4 Markets in Crypto-Assets Regulation (MICA), https://www.esma.europa.eu/esmas-
activities/digital-finance-and-innovation/markets-crypto-assets-regulation-mica (last visited
Jan. 25, 2025).
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although specifics are not provided on how a CASP should structure its
internal regulations. Beyond that, market manipulation on the level of
individuals or groups is regulated through the collection of information of
counterparties involved in cross-border trading activity. MiCAR’s mandate
facilitates the detection of market abuse practices such as wash trading,*
thereby regulating market manipulation at the individual/group level.

However, despite MiCAR’s relative comprehensiveness as a legal
framework, a more detailed substantiation of the first 2 clauses in the previous
paragraph would contribute to a more bespoke framework. In particular, one
potential avenue for improvement could involve the mandatory reporting of
cryptocurrency issuances to regulatory bodies, accompanied by an
independent third party audit. This approach would provide more stringent
requirements for CASPs, disallowing them from neglecting internal
regulatory standards and engaging in illicit conduct.

In France, the Autorité des Marchés Financiers (hereinafter AMF) and the
Autorité de Controle Prudentiel et de Résolution (hereinafter ACPR) are the
two regulatory bodies with oversight over market manipulation practices. To
counter this threat, the AMF has adapted rules from the EU’s Market Abuse
Regulation (MAR), as well as issued guidelines in line with those of the
European Banking Authority (hereinafter EBA).

The 2019 AMF Policy on Digital Asset Service Providers (DASPs) requires
that upon registration, all firms provide, inter alia, “an audit report produced by
one or more third parties with Qualified Information Systems Security Audit Service
Providers (hereinafter PASSI) qualification” ** Specifically, the report will cover
organisational audit and configuration audit, both of which are likely to
encompass internal controls and systemic structures within the firm. This
makes it more challenging for firms to engage in illicit activities, as any
issuance of tokens without proper oversight (or other unlawful practices)
would be identified in an audit report. Therefore, the policy promotes greater
transparency in cryptocurrency firms’ operations due to its indirect disclosure
requirements.

Compared to the other five jurisdictions, Kenya has a far more
underdeveloped framework to address the threat of market manipulation in
the cryptosphere. While Kenya has no laws specific to cryptocurrencies, the

4 See Mikolaj Barczentewicz & André de Gandara Gomes, Crypto-Asset Market Abuse Under
EU MiCA (2024). Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract id=4375201;
Lin William Cong et al., Crypto Wash Trading (2020). Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3530220 (last visited Oct. 12, 2025).

4 Autorité des Marchés Financiers (French Financial Markets Authority), Digital Assets
Service Providers — Cybersecurity System of Requirements § 7(4) (2019). Available at:
https://www.amf-france.org/sites/institutionnel/files/private/2023-08/Instruction%20DOC-
2019-

24%20Digital %20assets%20service %20providers%20%E2%80%93%20Cybersecurity %20syst
em%20requirements.pdf (last visited May 7, 2025).
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Central Bank of Kenya (CBK) and the Capital Markets Authority (CMA) have
applied existing laws originally used to regulate traditional markets to
cryptocurrencies.

To begin, the Capital Markets Act indirectly addresses market
manipulation by granting the CMA regulatory oversight over the securities
market. Though the CBK or other financial authorities in Kenya have not
explicitly classified cryptocurrencies as securities or, for that matter, classified
cryptocurrencies, it would be prudent to consider extending the Capital
Markets Act to cryptocurrencies. The only restriction Kenya has placed on the
classification of cryptocurrencies thus far is that they are “not legal tender”,>
meaning that it is not beyond reach to govern cryptocurrencies qua securities
under the Act. To delve into the particulars of this, section 22B of the Act
accords the CMA with the authority to “intervene in the operations of securities
exchanges” if market manipulation, or the threat of market manipulation, is
detected.”! Under this section, the CMA can suspend trading activities on a
securities exchange, allowing for enough time to conduct investigations.

Though the law works well to regulate practices of market manipulation,
it is based on the premise that authorities will first be able to detect these
practices. In the case of cryptocurrencies, however, this premise does not hold:
Kenya has not implemented any frameworks to detect market manipulation
in the cryptosphere, and also has not introduced disclosure rules for
cryptocurrency companies. As such, the detection of market manipulation on
both the individual and company level is challenging, and more needs to be
done to implement cyber surveillance measures.

The next Act that can potentially be extended to address the threat of
market manipulation in the cryptosphere is Kenya’s Consumer Protection Act
(hereinafter CPA). As stipulated in the Consumer Protection Guidelines,
which serve as a complement to the Act, any “false and misleading
representations” made by a service provider to its customers will be subject to
liability under this Act>? In the case of market manipulation by
cryptocurrency bases (similar to the speculation around Tether), this clause
might be extended to cryptocurrency companies when they fail to disclose
that market prices are artificially inflated due to their illicit printing of new
tokens.

Again, the CPA provides a robust framework that can be applied to

% Central Bank of Kenya, Public Notice on Virtual Currencies Such as Bitcoin, 1 (2015).
Available at:

https://www.centralbank.go.ke/images/docs/media/Public Notice on virtual currencies su
ch as Bitcoin.pdf (last visited May 15, 2025).

51 See Capital Markets Act (1989). Available at:

https://www kenyalaw.org/lex//actview.xql?actid=CAP.%20485A (last visited BLA 2025).

52 See The Consumer Protection Act (2013). Available at:

https://new kenyalaw.org/akn/ke/act/2012/46/eng@2022-12-31 (last visited Aug. 5, 2025).
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cryptocurrencies, though it is unfortunate that most “false and misleading
representations” in practices of market manipulation will not be detected
anyway. As such, it is paramount that Kenya shores up its cybersecurity
measures in response to illicit cryptocurrency practices.

Nonetheless, I wish to note here that Kenya does not adopt as welcoming
an approach to cryptocurrencies as the other jurisdictions discussed. While no
bans have been placed on cryptocurrencies, the Kenyan government has
warned its citizens against the trading of virtual currencies due to the lack of
regulation in Kenya.® I posit that the reasons for a lack of regulation is not
that Kenya does not eventually wish to broaden its cryptocurrency market,
but rather that there are more pressing issues which require resources to be
addressed. This is evidenced in the fact that Kenya is classified as a
developing country under the United Nations Development Program® its
government needs to address the more fundamental needs of its citizens, such
as by establishing a reliable power system,* before it can move to rapidly
developing areas of technology. Thus, in the subsequent section of this paper
(wherein I will propose a guideline for a global legal framework), due
consideration will be given to financial subsidies for developing countries.

C. Recommendations for a Global Legal Framework

Of all the frameworks discussed, France’s 2019 AMF Policy on Digital
Asset Service Providers, as well as its other regulations borrowed from the
EU, are perhaps the most robust in mitigating the risk of market manipulation
in the cryptosphere. Specifically, France requires that upon registration, firms
provide an audit report produced by a third party with PASSI qualifications.
This mandate is notably absent from the other jurisdictions discussed in this
paper, which decreases the transparency of a firm’s internal operations. Given
that market manipulation perpetuated by cryptocurrency firms themselves is
particularly hard to detect, it is imperative to implement more stringent
oversight measures to maintain internal controls and market integrity.

Accordingly, (1) France’s 2019 AMF Policy, as well as the EU’s MAR and MiCA
Regulation, should be referenced in creating a global legal framework. This addresses
the insufficiencies of other legal frameworks by allowing authorities to detect
market manipulation more easily without having to expend resources to
launch a formal investigation. To recapitulate, other jurisdictions like the US
are not permitted to launch investigations without concrete evidence of
market manipulation: under this framework, authorities will be able to obtain

5 Supra note 50.

% See United Nations Development Programme, Global Multidimensional Poverty Index
2024: Poverty Amid Conlflict (2024). Available at:
https://www.undp.org/sites/g/files/zskgke326/files/2024-

10/2024 global multidimensional poverty index.pdf (last visited May 21, 2025).

% See Mungai Kihara et al., Mid- to Long-Term Capacity Planning for a Reliable Power System in
Kenya, 52 Energy Strategy Reviews 1 (2024).
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evidence in an expedient manner simply by analysing an audit report of a
suspected firm. Therefore, French legislation is able to address the gaps in
other jurisdictions’ regulations and should be taken as a reference for the
global framework.

Notwithstanding the boons of French legislation, there are still certain
insufficiencies that no legal framework has addressed to date. France’s AMF
Policy requirements only apply to firms undergoing registration, and do not
require annual third party audits for registered firms. This allows for potential
market manipulation subsequent to a firm’s registration, which may be
addressed via (2) the mandate that firms submit annual audit reports compiled by
third parties to regulatory bodies. Specifically, these audit reports should cover,
inter alia, the minting of any new tokens, operational safeguards and internal
controls.

In summary, the regulatory changes proposed are as follows: First, upon
registration, firms must provide an audit report produced by a third party
with PASSI qualifications (or the equivalent qualifications in other
jurisdictions). This is to ensure maximum transparency in a firm’s activities
and prevent the illicit issuance of cryptocurrencies to inflate market prices.
Additionally, firms must submit annual audit reports compiled by third
parties to regulatory bodies. This allows for sustained oversight on any new
issuances of a cryptocurrency firm.

V. Partially Backed Reserves

A. Overview of Risk

Following a similar tangent to market manipulation, another risk of
cryptocurrencies specifically, stablecoins is the lack of full backing or
adequate reserves to maintain their stability. Stablecoins can be “backed” by
a variety of assets such as fiat currencies or cryptocurrencies, though some are
only partially backed and instead use algorithms to maintain their stability.>
Nevertheless, the most widely adopted backing system is that of fiat
currencies, which is favoured for its ability to decrease the volatility of
cryptoasset prices.

In recent years, much speculation has arisen about whether or not
stablecoins are fully backed: critics argue that many stablecoin companies
seem to lack adequate reserves, which could increase price volatility and
undermine the function of a stablecoin as a stable store of value.”
Furthermore, if a stablecoin’s lack of full backing is revealed to the public, this
might result in a loss of trust in said stablecoin, causing investors to attempt

5% See Christian Catalini, Alonso de Gortari, & Nihar Shah, Some Simple Economics of
Stablecoins, 14 Annual Review of Financial Economics 117 (2022).

%7 See G7 Working Group on Stablecoins, Investigating the Impact of Global Stablecoins
(2019). Available at: https://www.bis.org/cpmi/publ/d187.pdf (last visited Jan. 22, 2025).
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to redeem their stablecoins for fiat currency en masse. A company lacking
sufficient reserves of fiat currency would then need to sell its assets rapidly in
order to handle large redemption requests, which could potentially lead to a
liquidity crisis for companies without sufficient collateral.

The above is evidenced by the June 2021 collapse of the IRON stablecoin, a
stablecoin designed to incorporate elements of both cryptocurrency-backed
stablecoins and algorithmic ones.® Because of its reliance on an algorithm,
IRON was only partially collateralised through a combination of the
stablecoin USDC and its native token Titan.® However, after Titan
experienced a large sell-off, its prices plummeted, causing IRON’s algorithm
to break down. Its peg to Titan could no longer be maintained, and investors
hastened to redeem their IRON tokens for other assets, resulting in a large
volume of sell-offs. Creditors who failed to act fast lost large sums of their
investments, while IRON struggled to maintain enough liquid reserves to
cover its liabilities. Eventually, the company was forced to enter a de facto
insolvency.®® This example accentuates two essential aspects of stablecoins
that regulators should keep in mind: first, the high risk of insolvency that
results from a lack of full backing, and second, the even more heightened risks
of algorithmic stablecoins as compared to stablecoins using other forms of
collateral. Therefore, it follows that further stablecoin collapses mirroring the
liquidation of Iron Finance are bound to occur in jurisdictions lacking
sufficient regulation, which underscores the need for comprehensive
regulations.

B. Cross-Jurisdictional Analysis

In the United States, multiple regulatory bodies have proposed legislation
to mitigate this risk. In particular, the Financial Stability Oversight Council
(hereinafter FSOC)®" monitors risks related to stablecoins, and the Stablecoin
Transparency Act of 2022,% which has not yet been written into law provides
a comprehensive guide to ensure the full backing of stablecoins. State
regulatory bodies like the New York Department of Financial Services

5% Austin Adams & Markus Ibert, Runs on Algorithmic Stablecoins: Evidence from Iron,
Titan, and Steel (2022), https://www.federalreserve.gov/econres/notes/feds-notes/runs-on-
algorithmic-stablecoins-evidence-from-iron-titan-and-steel-20220602.html (last visited Oct.
4,2025).

% See Rubens Moura de Carvalho, Helena Coelho Inacio & Rui Pedro Marques, Stablecoin: A
Story of (In)Stabilities and Co-Movements Written through Wavelet, 18 Journal of Risk and
Financial Management (2025).

6 Kanis Saengchote & Krislert Samphantharak, Digital Money Creation and Algorithmic
Stablecoin Run, 64 Financial Reseatch Letters, Article 105435 (2024).

61 Financial Stability Oversight Council, https://home.treasury.gov/policy-issues/financial-
markets-financial-institutions-and-fiscal-service/fsoc (last visited Oct. 6, 2025).

62 See H.R.7328 (2021-2022). Available at: https://www.congress.gov/bill/117th-
congress/house-bill/7328 (last visited Sep. 23, 2025).
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(hereinafter NYDES) have also imposed regulations on stablecoin bases.®

The FSOC, whilst not having proposed a regulatory framework, has made
recommendations pertaining to stablecoin legislation. In particular, its 2021
Annual Report referenced another report by the President’s Working Group
on Financial Markets, which suggested that stablecoin issuers should be
subject to “prudential regulatory standards”, and that only “insured
depository institutions” should be allowed to issue stablecoins.®* Such
recommendations would allow for more stringent capital reserve
requirements, but would also require stablecoin issuers to obtain a banking
charter and meet far more rigorous banking regulations. These
recommendations go against the spirit of cryptocurrencies. Adopting them
would compromise the privacy that cryptocurrencies offer, and further
subject cryptocurrencies to the same regulations they were created to avoid.

In any case, the Stablecoin Transparency Act of 2022 provides a more
promising alternative: the bill requires stablecoin bases to “publish monthly
reports on their reserves”, where said reports are required to be “audited by
a third party”.®® This allows regulatory bodies to verify that stablecoin bases
maintain fully-backed reserves, whilst ensuring minimal disruption to their
operations.

Lastly, the NYDFS’s virtual currency regulations provide a similar
framework to the Stablecoin Transparency Act: Section 200.14 of the
regulations mandates that entities engaged in virtual currency activities
including stablecoin issuers must “disclose their financial statements” following
the close of the fiscal quarter.®® This would, in turn, include the disclosure of
their reserves.

In the UK, stablecoins issued as e-money are to be fully backed by reserves,
as delineated by the 2011 Electronic Money Regulations (hereinafter EMR). In
this case, the FCA is the governing body for stablecoin issuers, and has
applied the EMR to its corresponding set of guidelines.*”

Section 20 of the EMR states that electronic money institutions must
“safequard funds that have been received in exchange for electronic money that has

63 Virtual Currency Business Licensing (2025),

https://www.dfs.ny.gov/virtual currency businesses (last visited Oct. 12, 2025).

6+ President’s Working Group on Financial Markets, Report on Stablecoins 2 (2021).
Available at: https://home.treasury.gov/news/press-releases/jy0454 (last visited Jul. 12, 2025).
655.3970, 117th Cong. (2023).

6 Virtual Currency Business Licensing (2025),

https://www.dfs.ny.gov/virtual currency businesses (last visited Jan. 5, 2025).

67 See Financial Conduct Authority, Payment Services and Electronic Money — Our Approach
(2024). Available at: https://www.fca.org.uk/publication/finalised -guidance/fca-approach-
payment-services-electronic-money-2017-november-2024-tracked-changes.pdf (last visited
Oct. 12, 2025).
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been issued” . Accordingly, any cryptocurrency base that issues stablecoins as
e-money would meet the requirement of being an “electronic money
institution”, and would be required to hold the funds that investors use to
buy stablecoins in reserve. This ensures a system of fully collateralised
stablecoins, as cryptocurrency platforms would be prohibited from using
funds received as payment for any transactional purpose.

However, the phrasing of this clause of the EMR leaves it open to a
loophole: under Section 20 of the EMR, a stablecoin company would not be
prohibited from minting new tokens without sufficient reserves. Following
Griffin and Shams” model of Tether being supply-driven,® a cryptocurrency
company could hypothetically issue new stablecoins even without any
demand for them. Merely mandating the safeguard of funds that have been
received in exchange for stablecoins that have been issued does not address
this problem, since there would be no funds to safeguard. Evidently, this
necessitates a more precise formulation of the EMR to preclude
cryptocurrency platforms from engaging in such activities. A revision of the
EMR would also act as an ancillary solution to the gaps in UK legislation
governing market manipulation.

Nonetheless, it is patently obvious that the scope of the EMR only allows it
to address stablecoins being issued as e-money”. Any stablecoin not issued
on the receipt of funds (for instance, a stablecoin issued as part of a system
without fiat backing) would thus fall outside of the regulatory requirements
of the EMR, creating opportunities for exploitation.

More broadly, stablecoins are regulated by the 2021 Financial Services Act,
which was introduced as a refinement of the FSMA. As detailed by Sections
22-24 of the Act, stablecoin companies are required to meet prudential
standards, including capital requirements: a company’s regulatory capital
should be “of sufficient quality to absorb losses when required”, such that it would
be able to resume operations even during massive price drops.” In particular,
the Investment Firms Prudential Regime (hereinafter IFPR) provides a
comprehensive benchmark for the quality of regulatory capital which can be
used as a reference.

Overall, the largest flaw in both the US and UK’s legislation is the
broadness of their regulations, which do not directly address the specific risks
of stablecoins. One cardinal issue is the lack of any distinction between fiat-
backed and algorithmic stablecoins, which results in a failure to acknowledge

¢ The Electronic Money Regulations, Regulation 20 (2011). Available at:

https://www legislation.gov.uk/uksi/2011/99/regulation/20 (last visited Jan. 21, 2025).

6 Griffin & Shams, supra note 30.

70 Financial Conduct Authority, DP23/4: Regulating Cryptoassets — Phase 1: Stablecoins
(2023), https://www.fca.org.uk/publication/discussion/dp23-4.pdf

7t National Security and Investment Act 2021, c. 25, s. 22-24. Available at:

https://www legislation.gov.uk/ukpga/2021/25/section/22 (last visited Aug. 25, 2025).
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the comparatively higher risks of algorithmic stablecoins. Whilst some
regulations allow for a more stable market structure, they completely
disregard the category of algorithmic stablecoins, which rely on algorithms
rather than reserves to maintain their peg. Thus far, no security mandates
have been placed on the algorithms governing these stablecoins, making them
susceptible to massive price fluctuations. This same insufficiency is similarly
present in the legislation of all six jurisdictions discussed in this paper.

In the EU, the MiCAR governs reserve backing of stablecoin companies
under 4 key provisions: the reserve of assets, auditing and transparency,
redemption rights, and risk management. Stablecoins classified as e-money
can be further regulated under the Electronic Money Directive (hereinafter
EMD).

This part will address each of the 4 provisions of MiCAR in turn. Articles
30 and 36 of MiCAR mandate a firm to maintain a reserve of assets at all times
via the disclosure of “the amount of asset-referenced tokens in circulation, and the
value and composition of the reserve of assets [on an accessible place on a company’s
website” . Prior to this disclosure, a stablecoin company is required to
undergo an independent audit by a third party, which is similarly specified
under Article 30 of MiCAR. These two requirements necessitate greater
transparency in stablecoin firms, and prevent the forgery of false documents
regarding a firm’s assets in reserve. Additionally, article 36 of MiCAR
provides for risk management protocols, whereby issuers of asset-referenced
tokens (i.e. stablecoins) must have a “clear and detailed policy describing the
stabilisation mechanism of such tokens” .” Nonetheless, no particular stabilisation
mechanism is suggested, which likely implies that the regulation has no
restrictions on riskier stabilization mechanisms such as algorithmic
mechanisms.

Compared with other legislative frameworks, MiCAR better encompasses
all categories of stablecoins in that it can be extended to algorithmic
stablecoins. However, as mentioned above, it does not explicitly make
mention of algorithmic stablecoins, and thus lacks a more stringent
framework to govern the heightened risks of algorithmic stablecoins. This
presents a potential avenue of exploration in subsequent refinements of the
framework.

Other than MiCAR, the EMD regulates stablecoins classified as e-money.
As Clause 11 of the Directive indicates, cryptocurrency companies are
required to enact a regime for initial capital as well as ongoing capital to
ensure sufficient consumer protection and prudent operations, as well as
impose an “additional method for calculating ongoing capital”.” This

72 Supra note 47.

73 [bid.

74 Directive 2009/110/EC of the European Parliament and of the Council, (11) (2009).
Available at: https://eur-lex.europa.eu/eli/dir/2009/110/0j/eng (last visited May 2, 2025).
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additional method should be specific to a firm’s properties, and can be used
to ensure that the reserves required by a firm match the firm’s risk levels.
Moreover, the Directive further requires a company to keep the funds of e-
money holders separate from the funds of its business activities, which, at its
core, functions as a reserve requirement. Nonetheless, this regulation only
applies to stablecoins classified as e-money and is thus limited in its scope.

To address the threat of partially backed reserves, France adopts the EU’s
MiCA Regulation in addition to enacting domestic legislation like the Plan
d’"Action pour la Croissance et la Transformation des Entreprises (hereinafter
PACTE) Law.

National French laws governing stablecoins generally take reference from
the MiCA Regulation, which has four key requirements: maintaining a full
reserve of assets, ensuring transparency through audits, accommodating
customers’ redemption rights, and risk management.

As for the PACTE Law, it addresses the issuance of digital assets and
indirectly mandates the proper maintenance of reserves. Under Section I(b)
Article L. 524-3, payment institutions are required to provide proof of a paid-
up capital or guarantee from a credit institution or finance company for an
amount minimally equal to the sum set by the Minister of Finance.” Both of
the above requirements act as a financial safety net for stablecoin companies,
as they will ensure that a company has sufficient reserves to back the amount
of stablecoins in circulation. To exemplify, in the event that a company fails
to meet its obligations, a guarantee allows the company to rely on the
guaranteeing entity to cover the outstanding amount. Whilst capital
requirements and guarantees are not considered reserves per se, they can still
address the issue of partially backed stablecoins by contributing to a
company’s liquid assets. This provides greater financial stability for a
company, preventing it from becoming insolvent in the event of a mass
redemption of stablecoins.

Nonetheless, this article does not address a company’s maintenance of
reserves as it primarily applies to companies seeking registration for those
already registered under the AMF, there are no further requirements on the
disclosure of internal activities. In light of this, one potential approach to
consider would be implementing an annual audit report focused specifically
on a company’s reserves, which would be a more efficacious way of ensuring
consistent transparency.

Additionally, while there are no Kenya-based stablecoin companies as of
now, regulations should still be in place to monitor the full backing of reserves
for stablecoin companies established overseas. However, Kenya currently has

75 LOI n® 2019-486 du 22 mai 2019 relative a la croissance et la transformation des entreprises
[Law No. 2019-486 of May 22, 2019, on the Growth and Transformation of Companies], 524
§ 3. Available at: https://www.wipo.int/wipolex/en/legislation/details/19872 (last visited Sep.
12, 2025).
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no regulations in place to govern the full backing of a stablecoin platform’s
reserves. Such a problem would not pose too much of an issue if Kenyan laws
on transparency and audit requirements could be extended to apply to
cryptocurrencies; however, even among traditional markets, audit and
disclosure requirements are sparse.

Section 29 of the Capital Markets Act on Licensing Agreements only
requires that applicants have, inter alia, administrative capabilities and the
ability to continue their business under various circumstances.” Compared to
the licensing requirements in other jurisdictions, this section notably lacks a
clause on audit requirements. Hence, stablecoin platforms used in Kenya
might not be required to disclose the proportion of funds they hold, at least
within Kenya. This opens up the possibility of a cryptocurrency platform
establishing a subsidiary in Kenya to unlawfully mint new tokens, a practice
that might go unnoticed for an extended period of time.

Under this scenario, there nonetheless exists a saving grace for Kenya.
Since the governments of other developed countries would have established
more robust frameworks to govern the full backing of stablecoins, stablecoin
companies operating primarily within those jurisdictions would be subject to
comprehensive regulatory oversight. By extension, any subsidiaries of these
companies operating in Kenya would likely remain under the purview of
other jurisdictions, making up for the insufficiencies in Kenya’s legal
frameworks.

Finally, in Singapore, the MAS’s Payment Services Act (PSA) governs all
forms of payment services, including that of stablecoins.” Its licensing
requirements thus address stablecoin companies, while complementary
guidance is provided by its Consultation Paper on Stablecoins.

As Section 16 of the PSA stipulates, an authority may require a licensee to
provide information relating to its operations,” which would likely include
details on the stablecoins in circulation and their reserves. This would provide
a point of regulation for authorities to ensure that a company’s stablecoins are
tully backed by reserves authorities would be able to obtain information even
in the absence of concrete proof, thereby creating a more transparent system.
Moreover, Section 17 of the Act requires licensees to submit reports that cover
details specified by an Authority”. In the case of stablecoin companies, an
Authority would likely impose more stringent requirements for the contents
of the report, which might include a breakdown of a company’s reserves. In
this respect, the PSA provides a more robust framework than some of the
other jurisdictions discussed in this paper, as it allows for ongoing monitoring

76 Supra note 52, Section 29.

77 See Monetary Authority of Singapore, Payment Services Act (2019). Available at:
https://www.mas.gov.sg/regulation/acts/payment-services-act (last visited Oct. 12, 2025).
78 Id., Section 16.

79 1d., Section 17.
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of a company’s reserves rather than a singular check at the time of
registration.

Additionally, Section 4.21 of the MAS’s 2022 Consultation Paper on
Stablecoins indirectly addresses the maintenance of reserves: a company must
hold, at all times, liquid assets which are “valued at the higher of 50% of annual
operating expenses or an amount assessed by the [stablecoin] issuer to be needed to
achieve recovery or an orderly wind-down” 8 Furthermore, the company is
prohibited from engaging in additional business practices that could
introduce new risks, a restriction likely suggested in view of the inherent risks
already associated with stablecoins. Though these clauses do not directly
relate to the backing of stablecoins, they allow a company to have sufficient
reserves to remain solvent in the case of massive sell-offs. It should further be
noted that they have not yet been written into law, but nonetheless provide a
good regulatory framework to account for financial downturns.

Even so, there is room for improvement in both the existing legislation and
the suggestions made in the Consultation Paper. Specifically, it would be
prudent to mandate that companies compile third party audit reports on their
reserves. If filed annually, these audit reports would provide a solid
foundation for monitoring, and directly address the risks associated with
partially backed stablecoin reserves.

C. Recommendations for a Global Legal Framework

Overall, the US’s Stablecoin Transparency Act provides the most
comprehensive framework in addressing the full backing of stablecoins.
Specifically, its mandate for stablecoin firms to publish monthly reports on
their reserves, as audited by a third party, enables maximum transparency in
a firm’s operations. By cross-referencing a firm’s reserves against the number
of stablecoins it has in circulation, regulatory bodies can easily identify firms
that only back up their stablecoins partially. Similarly, the NYDFS mandates
stablecoin issuers to disclose their financial statements. In doing so, regulatory
bodies can assess the equity section of a firm’s balance sheet, which typically
provides information about a company’s reserves. Since the US’s legal
frameworks generally offer the most bespoke approach to stablecoin backing,
(1) its frameworks should be referenced in the development of a global legislative
framework.

By contrast, the other jurisdictions discussed in this paper either lack this
clause entirely, or only require audit reports during registration. This is
evidenced in the UK’s EMR and the EU’s MiCA Regulation, both of which are
only applicable to stablecoin firms at the time of their registration under a

80 Monetary Authority of Singapore, Consultation Paper on Proposed Regulatory Approach
for Stablecoin-Related Activities , Section 4.21 (2022). Available at:
https://www.mas.gov.sg/publications/consultations/2022/consultation-paper-on-proposed-
regulatory-approach-for-stablecoin-related-activities (last visited Oct. 12, 2025).
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suitable regulatory body. While these regulations can also be used as a
reference, it is important to note that modifications must be made to include
consistent periodic audits. These audits would allow consistent monitoring of
a company’s reserve pool, minimising the occurrence of illicit activities during
periods where regulatory oversight is limited.

One other clause that is worthy to note is that of Singapore’s MAS
Consultation Paper on Stablecoins, which prohibits companies from engaging
in additional business practices that could introduce new risks. Given the
inherent risks that are already associated with stablecoins, this clause allows
for a step-by-step approach to risk mitigation. That is, since the partial backing
of stablecoins currently presents a significant threat, this framework should
be employed until the threat is better understood. Perhaps counterintuitively,
this clause is crucial to the long-term progress of stablecoin firms: failing to
address the risks of partial reserves can lead to insolvency, while robust
internal controls are necessary to provide a solid foundation to innovate
further. Hence, (2) this clause should be taken into consideration for the global legal
framework—at least until the risks of stablecoins are better understood and the
framework proves effective in minimising the risks of partially backed stablecoins.

Lastly and perhaps most importantly, it should be noted that none of the
legislative frameworks discussed in this paper include a specific clause on
algorithmic stablecoins. To exemplify, algorithmic stablecoins are currently
unregulated under the MiCA Regulation, meaning that any issues regarding
the price of a platform’s algorithmic stablecoins may be surfaced too late.
Additionally, the FSA’s legal framework offers an exhaustive regulatory
safeguard against the threat of partially backed reserves, but would
nevertheless benefit from minor tweaks. Most notably, the IFPR’s benchmarks
are largely designed for investment firms holding a larger proportion of
traditional assets.?! Stablecoins, being a more volatile asset class,® would thus
need more stringent regulatory standards, potentially in the form of a
separate clause specifically addressing stablecoins. As Clements aptly puts it,
if a product requires a minimum level of demand to function, as in the case of
stablecoins, it is inherently fragile.® Therefore, leaving algorithmic stablecoins
without regulation or, at least, without enforceable regulations is a recipe for
insolvency. Krause further delineates three other risks of algorithmic
stablecoins: (1) death spirals, where a stablecoin’s unpegging leads into a
cascade of sell-offs; (2) speculative attacks, where periods of mass redemption

81 Investment Firms Prudential Regime (IFPR) (2021),

https://www. fca.org.uk/firms/investment-firms-prudential-regime-ifpr (last visited May 7,
2025).

82 Hossein Nabilou & André Priim, Central Banks and Regulation of Cryptocurrencies, 14 Review
of Banking and Financial Law, 27 (Working Paper No. 2019-014, 2019).

8 Ryan Clements, Built to Fail: The Inherent Fragility of Algorithmic Stablecoins, 11 Wake Forest
Law Review 131, 139 (2021).
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can undermine a stablecoin’s peg; and (3) trust and transparency risks, where
a perceived weakness in the algorithm can lead to panic and large-scale sell-
offs.8

Evidently, algorithmic stablecoins present more amplified risks than their
tiat-backed counterparts, and it is thus imperative for algorithmic stablecoin
platforms to comply with more stringent regulations.

Accordingly, (3) the global legal framework should only allow the operation of
algorithmic stablecoin platforms with cybersecurity systems capable of adhering to its
standards. Platforms lacking these systems should not be permitted to
continue operations until a system is implemented, or until an effective way
to mitigate the heightened risks of algorithmic stablecoins is found. While this
may seem like an excessively rigorous measure, it is necessary given the
significant risks of algorithmic stablecoins, which cannot be directly
addressed by legislation due to the difficulty of enforcement.

In summary, the regulatory proposals to address the backing of stablecoins
are as follows: first, stablecoin firms should be mandated to publish annual
audit reports on their reserves, in order to ensure that 1:1 backing is in place.
Stablecoin companies should also be prohibited from engaging in additional
business practices that could introduce new risks due to the high volatility of
stablecoins. Finally, only platforms that have sufficiently robust cybersecurity
systems should be allowed to operate in order to prevent criminal activity on
such platforms.

VI. Money Laundering (ML) and Terrorism Financing
(TF)

A. Overview of Risk

Due to its pseudonymous nature and relative separation from government
intervention, the cryptocurrency cybersphere is a prime breeding ground for
money laundering and terrorism financing activities. In recent years,
decentralised exchanges (DEXs) have gained attention for their ability to
bypass Know Your Customer (KYC) and Anti-Money Laundering (AML)
regulations.®® As cryptocurrency exchanges that allow peer-to-peer trades
without a central body to facilitate the transfer of funds, DEXs are in a far
more volatile position than their centralised counterparts —CEXs, or
centralised exchanges®. It should be noted here that “decentralised” and

8 David Krause, Algorithmic Stablecoins: Mechanisms, Risks, and Lessons from the Fall of
TerrallSD, 9 (2025). Available at:

https://papers.sst.com/sol3/papers.cfm?abstract id=5092827SSRN (last visited Aug. 6, 2025).
8 Angelo Aspris et al., Decentralized Exchanges: The “Wild West” of Cryptocurrency
Trading, 77 International Review of Financial Analysis, Article 101845 (2021).

8 CEX vs DEX: The Complete Guide to Crypto Exchanges (2024),
https://share.google/Orjl.3]q7gRCT3bdkf (last visited Oct. 6, 2025).
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“centralised” refer to how the DEX and CEX platforms themselves operate,
although the blockchain technology used in both is decentralised, in that it is
not governed by a single entity.

From a regulatory perspective, CEXs are much easier to regulate via
AML/KYC legislation, as regulatory tasks can be assigned to the organisation
managing the platform. DEXs, however, lack a controlling body, rendering it
difficult for legislators to find a point of accountability. In this regard,
criminals are incentivised to utilise DEXs as platforms to liquidate stolen
assets.

Even so, while DEXs require more stringent regulations than CEXs, both
present the same foundational risks pertaining to ML and TF. A scandal
involving a cryptocurrency platform facilitating ML/TF could lead to
investors losing trust in the platform, causing the platform’s tokens to suffer
massive price drops. Although ML and TF activities are far more likely to
result in losses in revenue rather than complete insolvency, they can just as
easily play a secondary role to other contributing factors in a platform’s
insolvency.

In the Tornado Cash sanctions case, as previously discussed in the
introduction, the US Office of Foreign Assets Control (OFAC) imposed
sanctions on Tornado Cash, a privacy-enhancing protocol on the Ethereum
blockchain. Since its establishment in 2019, the protocol has expedited the
transfer of over $9B USD in funds to terrorist groups like the North Korean
government-run hacker group Lazarus Group, as well as for use in other illicit
activities.¥” The OFAC’s subsequent sanctions prevented American citizens
from using the protocol, effectively barring it as an avenue for ML/TF
activities. As delineated by software company TRM Labs Inc., the volume of
transactions on Tornado Cash dropped steeply after it was sanctioned,®
corroborating the claim that a platform’s facilitation of ML/TF activities can
engender a loss of trust in said platform.

However, even with this victory against the threat of ML and TF, the
cryptospace is still vulnerable to an evolving version of the threat. As Takei
observes, the techniques used to evade blockchain analysis have shifted as a
result of the Tornado Cash sanctions, meaning that legislators have to stay
vigilant in order to enact legislation in accordance with evolving criminal

8 Press Release, U.S. Treasury Sanctions Notorious Virtual Currency Mixer Tornado Cash
(2022). Available at: https://home.treasury.gov/news/press-releases/jy0916 (last visited Sep.
21, 2025).

8 Tornado Cash Volume Dramatically Reduced Post Sanctions, But Illicit Actors are Still
Using the Mixer (2023), https://www.trmlabs.com/resources/blog/tornado-cash-volume-
dramatically-reduced-post-sanctions-but-illicit-actors-are-still-using-the-mixer (last visited
Oct. 6, 2025).
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techniques.®

B. Cross-Jurisdictional Analysis

In the United States, the international standards set by the Financial Action
Task Force (FATF)* are adhered to, in addition to domestic regulations like
the Financial Crimes Enforcement Network (FinCEN)*' and the USA Patriot
Act.” I note that the FATF guidelines are adhered to by all six jurisdictions
discussed in this paper.

To begin, the FINCEN’s Bank Secrecy Act (BSA) requires cryptocurrency
exchanges to comply with KYC policies.” Section 8.1 of the Act mandates the
collection of customer identifying information when a customer opens a
cryptocurrency account®; this information will then be disclosed to FinCEN,
allowing for the identification of individuals associated with ML activities, or
individuals associated with terrorist groups. This might seem
counterintuitive to the pseudonymous nature of cryptocurrency systems, but
in actuality, it is transactions which remain pseudonymous, not investors
themselves. Such a framework thus allows for the identification of individuals
who are likely to engage in illicit activity.

Subsequently, cryptocurrency bases will be required to freeze assets
related to terrorist organisations/ML activities, as governed by the USA
Patriot Act.”® This allows the transfer of funds to terrorist organisations to be
blocked, and also prevents the proceeds of illicit activities from being
reintroduced into the financial system under the guise of legitimacy.

The FATF recommends a similar framework that can be implemented in 3
sections: customer due diligence (CDD) and record keeping, additional
measures for specific customers, and reporting of suspicious transactions.*

8 See Yuto Takei & Kazuyuki Shudo, FATF Travel Rule’s Technical Challenges and Solution
Taxonomy, IEEE International Conference on Blockchain and Cryptocurrency (ICBC) 784
(2024).

% Virtual Assets (2023), https://www.fatf-gafi.org/en/topics/virtual-assets.html (last visited
Oct. 5, 2025).

1 FinCEN Proposes New Regulation to Enhance Transparency in Convertible Virtual
Currency Mixing and Combat Terrorist Financing (2023),

https://www.fincen.gov/news/news-releases/fincen-proposes-new-regulation-enhance-
transparency-convertible-virtual-currency (last visited Oct. 5, 2025).

%2 David Stier & Eric Hall, Treasury proposes designating transactions with cryptocurrency
mixers a “Primary Money Laundering Concern” (2023),
https://www.dlapiper.com/en/insights/publications/2023/10/treasury-proposes-designating-
transactions-with-cryptocurrency-mixers (last visited Oct. 4, 2025).

% 31 U.S.C. §5311.

% The Bank Secrecy Act, Section 8.1 (1970). Available at:
https://www.fincen.gov/resources/statutes-and-regulations/bank-secrecy-act (last visited
Oct. 11, 2025).

%50 U.S.C. §1801.

% See International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation: The FATF Recommendations (2012). Available at:
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Customer due diligence involves the collection of customer identifying
information as delineated in the FATF’s Travel Rule?”, while documents
containing such information are typically mandated to be kept for 5 years.”

Moreover, customers who may present higher risks are subject to
additional security measures: for instance, politically exposed persons (PEPs),
who are defined as individuals entrusted with a prominent function by an
international organisation,” are required to go through enhanced CDD
measures owing to their susceptibility to bribery or corruption. Finally,
suspicious transaction reports are filed by exchanges when a potentially illicit
transaction is identified: though transactions on the blockchain are
pseudonymous, they are still traceable via blockchain analysis tools.!®

Similarly, the threats of money laundering (ML) and terrorism financing
(TF) in the cryptosphere are addressed by the UK Proceeds of Crime Act
(POCA), the Money Laundering, Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations, the Terrorism Act, and the
international Financial Action Task Force (FATF) regulations. As with most
other financial regulations in the UK, the enforcement of these acts falls under
the jurisdiction of the UK Financial Conduct Authority (FCA).

To begin, POCA criminalises ML and similarly creates offences for the
failure to report a suspicious transaction/suspicion of ML Under the Act, any
individual in a regulated sector (in this case, an employee of the
cryptocurrency base) who suspects another person of engaging in ML
activities is required to report their suspicion to an appointed officer. The
appointed officer will then file a Suspicious Actions Report (SAR) to the
National Crime Agency (NCA), whereupon the failure to do so will result in
a “sentence of up to 5 years and an unlimited fine”.1%! Section 18(1) of the
Terrorism Act similarly penalises any individual who fails to report their
suspicion despite reasonable cause to suspect another person of engaging in
TF activities.!%

https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Fatf-
recommendations.html (last visited Sep. 21, 2025).
97 See FATF updates Standards on Recommendation 16 on Payment Transparency (2025).

Available at: https://www.fatf-gafi.org/en/publications/Fatfrecommendations/update-
Recommendation-16-payment-transparency-june-2025.html (last visited Sep. 21, 2025).

%31 C.F.R. §1010.410(e) (1972).

9 LexisNexis Risk Solutions, What is a Politically Exposed Person (PEP) (2021),
https://risk.lexisnexis.com/global/en/insights-resources/article/what-is-a-politically-exposed-
person (last visited Oct. 15, 2025).

100 See Anastasios Balaskas & Virginia N. L. Franqueira, Analytical Tools for Blockchain:
Review, Taxonomy and Open Challenges, 2018 International Conference on Cyber Security and
Protection of Digital Services (Cyber Security) (2018).

101 Proceeds of Crime Act, Section 29 (2002). Available at:

https://www legislation.gov.uk/ukpga/2002/29/section/29 (last visited Aug. 3, 2025).

102 Terrorism Act, § 18(1) (2000). Available at:

https://www legislation.gov.uk/ukpga/2000/11/contents (last visited Aug. 16, 2025).
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Moreover, companies are required to comply with CDD measures under
the Money Laundering, Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations, which were established to
complement POCA. The regulation includes a specific clause for cryptoasset
exchange providers, mandating the collection and record of customer
information “in relation to a cryptoasset transfer which is equal to or exceeds
the equivalent in cryptoassets of 1,000 euros in value”.1® Since perpetrators
engaging in illicit ML activities typically transfer large funds into
cryptocurrency exchanges, verifying personal data when a user exceeds the
€1,000 threshold allows for the identification of suspicious persons (such as
through the cross-referencing of personal data against sanctions lists).

Other than the aforementioned acts, the FATF regulations also govern ML
and TF activities in the UK.

In the EU, the main legal framework regulating money laundering
(ML)/terrorism financing (TF) activities is the 6th Anti-Money Laundering
Directive (AMLD6)!%. The directive, which was introduced as a refinement of
the 5th Anti-Money Laundering Directive (AMLD5)!%, applies to ‘obligated
entities’, the definition of which was expanded to include CASPs.

In particular, the Directive mandates that EU operators implement
adequate measures to deal with EU sanctions risks through, inter alia,
implementing internal policies and controls, risk assessment protocols, and
updated CDD measures. Other than imposing similar rules to the FATF’s
international recommendations, AMLD6 introduces new circumstances
where CDD measures are necessitated!®. Occasional transactions that do not
constitute a business relation, for instance, are required to be monitored
through the use of CDD measures if they exceed the threshold of €10,000, a
lower threshold than the €15,000 minimum originally proposed by AMLD5.1%
Specific CDD requirements are also mandated for cross-border correspondent
relationships, owing to the high risk associated with cases of cross-border ML
and TF activities!®. Furthermore, in the event that an individual reasonably
suspects another person of engaging in a suspicious transaction, an SAR must

103 The Money Laundering, Terrorist Financing and Transfer of Funds (Information on the
Payer) Regulations, § 27 (2017). Available at:

https://www legislation.gov.uk/uksi/2017/692/contents (last visited Aug. 16, 2025).

104 See Directive 2018/843 of the European Parliament and of the Council (2018). Available at:
https://eur-lex.europa.eu/eli/dir/2018/843/oj/eng (last visited Aug. 16, 2025).

105 See Directive 2015/849 of the European Parliament and of the Council (2015). Available at:
https://eur-lex.europa.eu/eli/dir/2015/849/0j/eng (last visited Aug. 16, 2025).

106 Melvin Tjon Akon et al., The New Anti-Money Laundering Rules: What You Need to
Know, https://www.dlapiper.com/en/insights/publications/2024/12/the-new-anti-money-
laundering-rules-what-you-need-to-know (last visited Oct. 15, 2025).

107 See Council Directive 2021/514 (2021). Available at: https://eur-lex.europa.eu/legal-
content/EN/NIM/?uri=celex:320211.0514 (last visited Aug. 17, 2025).

108 Akon et al., supra note 106.
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be filed to a local Financial Intelligence Unit (FIU), as per standard practice!®.

A complementary framework to the AMLDG6 is the EU Regulation on
Information Accompanying Transfers of Funds, which lays down a directive
on the collection of information of payers or payees in a transaction. Clause 9
of the Regulation mandates full traceability of the transfer of funds,!!
requiring the collection of information regarding payees and payers to
accompany the transaction. Though transactions are pseudonymous (the
public address of users on cryptocurrency platforms is not linked to their
personal identity), cryptocurrency firms can nonetheless verify users’
identities through the information collected from the KYC process at the time
of account registration.

Key pieces of legislation governing the threat of ML/TF in France include
the EU’s AMLDS, the Ministry of Finance’s directives on Reporting Activity,
and the PACTE Law. The enforcement of these laws falls under the
jurisdiction of the AMF and ACPR, both of which ensure that firms maintain
effective internal controls and report suspicious transactions in line with the
FATF guidelines.

The EU’s AMLDG6 takes reference from the FATF’s guidelines, and is
generally applied in three clauses: customer due diligence (CDD) measures,
risk assessment protocols, and internal control frameworks.

Next, France’s Ministre de 1'Economie, des Finances et de la Souveraineté
industrielle et numérique (Ministry of Finance) issued a directive on reporting
activity in 2022, underscoring the importance of more stringent due diligence
measures. The report emphasised the importance of identifying transactions
related to sanctioned entities, as well as improving the quality of suspicious
transaction reports (STRs)—in particular, the report cited that “certain STRs
[were] not written entirely in French and [were] therefore regarded as
inadmissible” 111 Furthermore, it tentatively proposed a way of increasing
reporting activity: by mandating an STR if an entity’s request to enter into a
business relationship was rejected on KYC grounds. This provides a
comprehensive framework to increase regulatory activity and reduce cases of
ML and TF, by outlining specific requirements for businesses to follow.

However, regarding the requirement of filing STRs entirely in French, a
more pragmatic approach may be warranted international firms based in

109 See Freshfields Bruckhaus Deringer LLP, The European AML Package — A Navigator
(2024). Available at: https://www.freshfields.com/globalassets/noindex/documents/the-
european-aml-package-a-navigator.pdf (last visited Oct. 7, 2025).

110 Regulation 2015/847 of the European Parliament and of the Council, (9) (2015). Available
at: https://eur-lex.europa.eu/eli/reg/2015/847/0j/eng (last visited Aug. 18, 2025).

111 See Ministere de ’'Economie, des Finances et de la Souveraineté Industrielle et Numerique
(Ministry of the Economy, Finance and Industrial and Digital Sovereignty), AML/CFT:
Reporting Entities Activity (2022). Available at: https://www.economie.gouv.fr/files/2023-
06/TRACFIN 2022 EN Web.pdf (last visited May 7, 2025).
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France might not have French-speaking compliance officers, thus a mandate
that STRs be filed solely in French could present logistical challenges.
Regulatory bodies should instead utilise translation tools to accommodate
STRs filed in a foreign language, allowing for the more expedient filing of
STRs.

Finally, the 2020 order published by the French government in accordance
with the PACTE Law targeted the implementation of more robust asset-
freezing measures. The order stipulated that asset-freezing measures can be
taken immediately upon confirmation that an individual is on an
international sanctions list,'? allowing regulatory bodies to swiftly prevent
illicit activities like terrorism financing.

In Kenya, the Proceeds of Crime and Anti-Money Laundering Act
(POCAMLA) has been extended to Virtual Asset Service Providers (VASPs)
in the cryptosphere. Though the Kenyan government has no legislation
specifically targeted at AML/CFT in the context of cryptocurrencies, section 2
of the POCAMLA defines property as “tangible or intangible”.!3

This provides an opening for cryptocurrencies to be classified as property
and thus become subject to the same regulatory requirements as traditional
tirms. Kenya also tries to align itself with the FATF’s requirements, though
not much progress has been made in this regard.

As mentioned earlier, virtual assets like cryptocurrencies may be
considered property and governed under the POCAMLA. However, the
question of how they will be governed remains unanswered. In particular,
although cryptocurrencies themselves may be governed under the Act, the
Act does not recognise VASPs as reporting institutions.!* This undermines
the efforts of other legislation: the Companies Act, for instance, requires a
company to disclose beneficial owner (an individual who owns a legal entity)
details, !> but Kenya has not appointed any governmental authority to oversee
such disclosure. As such, any information collected by VASPs cannot be
utilised to detect illicit activities, decreasing the transparency of transactions.
This nuance also allows cryptocurrency companies to bypass CDD measures,
making it more difficult to detect ML and TF activities. It is evident, then, that

112 Asset Freezing: Reinforcement of the System by Order (2020), https://www.amf-
france.org/en/news-publications/news/asset-freezing-reinforcement-system-order (last visited
Oct. 15, 2025).

113 The Proceeds of Crime and Anti-Money Laundering Act, Part I (2009). Available at:
https://www.frc.go.ke/wp-content/uploads/2024/02/Proceeds-of-Crime-and-Anti-Money-
Laundering-Act-No-9-0f-2009-Revised-2022.pdf (last visited Aug. 21, 2025).

114 Financial Reporting Centre — Kenya, Virtual Assets (VAs) and Virtual Asset Service
Providers (VASPs) Money Laundering and Terrorism Financing Risk Assessment Report 66
(2023). Available at: https://www.frc.go.ke/wp-content/uploads/2024/02/VAs-and-VASPs-
ML _TF-Risk-Assessment-Report-1.pdf (last visited Oct. 3, 2025).

115 See The Companies Act (2024). Available at:

https://new kenyalaw.org/akn/ke/act/2015/17/eng@2024-12-27 (last visited Aug. 21, 2025).
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the provisions of the POCAMLA should be extended to VASPs rather than
merely virtual assets. Such an adaptation will further allow Kenyan laws to
better align with the FATF standards: currently, FATF Recommendations 10
and 15 require VASPs to undertake due diligence measures and identify the
source of funds, which is again hindered by the above nuance.!'

Notwithstanding these regulatory insufficiencies, it is worth mentioning
that the AML/CFT efforts of Kenyan authorities have not completely been in
vain. In particular, Kenya has effective frameworks in place to obtain
information related to virtual assets and VASPs from foreign jurisdictions, !’
allowing it to combat ML and TF threats posed by cryptocurrency bases
established on foreign soil. Such international cooperation lessens the risk of
ML and TF activities in Kenya, though it often requires a comparatively
cumbersome approach which once again underscores the need for robust
domestic regulations.

Finally, the Corruption, Drug Trafficking and Other Serious Crimes Act
(CDSA) and the Terrorism (Suppression of Financing) Act (TSOFA) govern
the threat of Money Laundering/Terrorism Financing (ML/TF) in Singapore.
Both are aligned with the FATF's Recommendations, allowing for a more
standardised approach to combating these threats.

Following the FATF framework, Section 43 of the CDSA mandates that
financial institutions in Singapore retain transaction documents for a
stipulated length of time.!® Typically, companies are required to retain these
documents for five years following the completion of a transaction, giving
authorities ample time to prosecute past ML/TF activities that have come to
light. Furthermore, under Section 45 of the Act, individuals with reasonable
grounds to suspect another person of engaging in ML/TF activities are
required to report their suspicions to a Suspicious Transaction Reporting
Officer within their firm."” For cryptocurrency companies, employees
overseeing cybersecurity would most likely uncover these threats; therefore,
this Act provides a clear framework for the process of raising concerns.
Beyond these stipulations, companies are also required to implement CDD
measures, and carry out enhanced CDD (eCDD) checks for more high-risk
individuals.!?

116 Financial Action Task Force (FATF), International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation, 14, 17 (2023). Available at:
https://share.google/GErnhNhbiXGKubqlv (last visited Feb. 12, 2025).

117 Supra note 114, 67.

118 The Corruption, Drug Trafficking and Other Serious Crimes Act, Section 43 (1992).
Available at: https://sso.agc.gov.sg/Act/CDTOSCCBA1992 (last visited Aug. 21, 2025).
119 Jd,, Section 45.

120 See Monetary Authority of Singapore, Prevention of Money Laundering and Countering
the Financing of Terrorism — Specified Payment Services. Available at:
https://www.mas.gov.sg/regulation/notices/psn01-aml-cft-notice---specified-payment-
services (last visited Aug. 23, 2025).

150


https://share.google/GErnhNhbiXGKubq1v
https://sso.agc.gov.sg/Act/CDTOSCCBA1992
https://www.mas.gov.sg/regulation/notices/psn01-aml-cft-notice---specified-payment-services
https://www.mas.gov.sg/regulation/notices/psn01-aml-cft-notice---specified-payment-services

BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:2

In a similar vein, the TSOFA employs a framework comparable to the
aforementioned Acts: under Part 4 of the Act, terrorist property may be frozen
or confiscated by relevant Authorities.!?! This allows the immediate cessation
of illicit activities to cut funding to terrorist organisations, demonstrating the
timely intervention this Act provides for.

In general, the six jurisdictions” AML/CFT legislation, when taken with
reference to the FATF framework, provides a comprehensive framework for
cryptocurrency bases. However, certain types of exchanges are more elusive
to these regulatory requirements. DEXSs, in particular, lack a central operator
or “gatekeeper” to enforce regulatory requirements such as CDD or KYC
checks. As such, although agencies like the US’s FinCEN have indicated that
DEXSs are required to undergo AML checks, it is unclear how this will be
executed. Additionally, while the UK’s FCA 2020 Guidance on Cryptoassets
makes clear that businesses offering services like exchange and conversion
must comply with AML requirements,'? it is unclear how these requirements
will be enforced for certain types of cryptocurrency platforms like DEXs.
Whilst possible solutions have been proposed (the use of smart contracts to
automate compliance, for one), they are largely still in development and are
not likely to be implemented anytime soon. This provides more leeway for
terrorist groups to transfer funds or launder money through DEXSs, since it is
difficult to obtain customer information from such platforms.

C. Recommendations for a Global Legal Framework

The legislative frameworks countering the threat of ML and TF in this
paper are generally consistent with the recommendations provided by the
FATF. Since most legislations generally adopt similar procedures to address
this risk, the certain aspects of these procedures that should be included in the
global legal framework will be delineated. Allow me to first restate the main
provisions of the FATF Guidelines: a) CDD and record keeping, b) additional
measures for specific customers, and c) the reporting of suspicious
transactions.

These measures allow for proportionate measures to be taken in relation to
the risk profile of a customer, and facilitate the expedient detection of ML and
TF activities. Delving into specific jurisdictions, the US further requires firms
to freeze assets related to terrorist organisations or ML activities under the US
Patriot Act, which enables swift intervention against illicit activities.
Moreover, the EU’s AMLD6 necessitates CDD measures in new
circumstances, such as occasional transactions that do not constitute a

121 Terrorism (Suppression of Financing) Act, Part 4 (2002). Available at:
https://sso.agc.gov.sg/Act/TSEA2002 (last visited Aug. 23, 2025).

122 See Financial Conduct Authority, Guidance on Cryptoassets (2019). Available at:
https://www .fca.org.uk/publications/policy-statements/ps19-22-guidance-cryptoassets (last
visited Aug. 22, 2025).
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business relation. By extending the framework to cover these one-off
transactions, the EU can better detect terrorism financing in the form of micro-
donations, where a large group of terrorist sympathisers each make a single
transaction to evade detection.'® That is, many individuals may make small
contributions that add up to a sizable sum, allowing a hefty portion of money
to be raised for terrorist causes without drawing too much attention to the
individual transactions. Accordingly, the aforementioned legislation should
be used as reference in the development of a global framework.

Another cardinal issue that remains unaddressed in current legislative
frameworks is the enforcement of legislation concerning DEXs. This issue is
pertinent to most of the threats discussed, but this section will focus on it. First
of all, it is essential to acknowledge the difficulty of regulating DEXSs: it is not
so much that current legislation does not apply to DEXSs per se, but rather that
it is far more challenging to regulate their activities. Due to their decentralised
nature, DEXs lack a central organisation that may be held accountable by
regulatory bodies, making it much harder for regulatory bodies to trace and
target illicit activities. A pertinent example of this was the recent crackdown
by Chinese authorities on the DEX HyperLiquid, which had been used as a
platform for money laundering activities.! Due to HyperLiquid’s lack of
KYC requirements, money launderers could effectively post their tainted
funds on the platform anonymously. By predicting that market prices would
drop (opening a “short” position for their tainted funds) on a DEX, and
predicting the opposite on a CEX (opening a “long” position), criminals can
retrieve the cryptocurrencies lost from a DEX on a different CEX. For
illustrative purposes, a criminal might open a short position sized at $5M in
Bitcoin on the DEX, meaning that a decrease in market prices would result in
a net profit while an increase in market prices would result in a net loss. The
criminal would then open a long position sized at $5M in Bitcoin on another
CEX, such that any increase in market prices on the DEX would lead to a loss
of the tainted funds, simultaneously allowing the criminal to gain back
“clean” money on the CEX. This illustrates the susceptibility of DEXs to illicit
activities, further underscoring the difficulty of detecting such activities even
with regulatory frameworks in place.

In response to these regulatory challenges, Guseva proposes a possible

123 See FATF Report, Crowdfunding for Terrorism Financing (2023). Available at:
https://www.fatf-gafi.org/content/dam/fatf-gafi/reports/Crowdfunding-Terrorism-
Financing.pdf.coredownload.inline.pdf (last visited Oct. 3, 2025).

12¢ HyperLiquid: A New Route for Crypto Money Laundering? (2025),
https://medium.com/coinmonks/hyperliquid-a-new-route-for-crypto-money-laundering-
a7f1dc713d01 (last visited Oct. 4, 2025).
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solution for the enforcement of KYC measures in DEXs:!? the establishment
of Self-Regulatory Organisations (SROs). SROs are typically supervised by
regulatory bodies within a jurisdiction, and can directly gather information
from market participants to approximate decentralised markets. By targeting
market participants rather than exchanges themselves, SROs can circumvent
the lack of a central operating body in DEXs. This approach further allows
regulatory bodies to obtain user information from DEXs without the need to
develop algorithms for data collection. Accordingly, I propose that DEXs that
trade the same asset classes be regulated by the same SRO in order to detect
instances of illicit activity across such platforms. This would make it more
difficult for criminals to introduce tainted funds onto the platform, as there
would be records of their activity and registration with said platform.
Therefore, this approach should be a potential consideration in the
development of a global legal framework.

To conclude, it is recommended that CDD measures be extended to cover
instances of micro-donations, or occasional transactions that do not constitute
a business relation. Additionally, SROs should be established to target market
participants such that KYC and AML measures can still be carried out in the
absence of a central intermediary.

VII. Theft of Cryptocurrencies

A. Overview of Risk

The final risk of cryptocurrencies is their vulnerability to theft, a threat that
has frequently been overlooked by regulators who have yet to understand its
full ramifications.'? This is perhaps attributable to the isolated nature of its
impact, which is generally limited to small groups of investors and individual
investors. Nonetheless, as the cryptocurrency sector becomes increasingly
entwined with traditional financial markets, stronger regulation will need to
be imposed.

Estimates show that in the first decade since the inception of Bitcoin (2009-
2019), its users have lost approximately $3.5B USD worth of Bitcoins as a
result of unauthorised takings (i.e. theft).!””” Whilst some believe that the risk
of theft is inherent in the use of loosely regulated cryptocurrency platforms,

125 Yuliya Guseva, Decentralized Markets and Self-Regulation (2025),
https://clsbluesky.law.columbia.edu/2025/01/31/decentralized -markets-and-self-regulation/
(last visited Oct. 15, 2025).

126 Henry S. Zaytoun, Cyber Pickpockets: Blockchain, Cryptocurrency, and the Law of Theft, 97
North Carolina Law Review 395, 400 (2019).

127 Jim Finkle & Jeremy Wagstaff, Hackers Steal $64 Million from Cryptocurrency Firm
NiceHash (2017), https://www.reuters.com/article/business/hackers-steal-64-million-from-
cryptocurrency-firm-nicehash-idUSKBN1E10AQY/ (last visited Oct. 15, 2025).
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others have filed complaints to regulatory agencies regarding the problem.!?
Contrary to its portrayal in these scenarios, however, theft in the cryptospace
is not an issue confined solely to the individual. On a broader level, it could
signify a fundamental flaw within the algorithm of a cryptocurrency platform
which, if left unresolved, could be exploited to a much larger extent. In light
of the substantial losses that such an exploitation would precipitate, it follows
that a large-scale, organised theft would have the potential to catalyse a
company’s insolvency.

This underscores the importance of a more robust and bespoke security
framework than is mandated by current legislative measures: most of the
frameworks targeting theft in the six target jurisdictions tend to borrow from
solutions designed to address other risks, as will be discussed later. This
engenders an excessively broad and inadequately customised framework,
thereby leaving cryptocurrency platforms vulnerable to potential security
breaches.

B. Cross-Jurisdictional Analysis

In the United States, the majority of legal frameworks governing the theft
of cryptocurrencies focus on pursuing and prosecuting perpetrators once a
crime has been detected. For this reason, this section will not make specific
mention of such legislation and will instead focus on those that provide for
the detection of theft in the crypto space.

Arguably, the closest the US has come to enacting a comprehensive legal
framework specifically targeting the theft of cryptocurrencies was in the
NYDEFS'’s introduction of the Virtual Currency Regulation. Section 200.16 of
the regulation governs the maintenance of an effective cybersecurity program
to protect “sensitive data” stored in a licensee’s electronic systems specifically,
the program must be designed to: (1) identify cyber risks, (2) protect a
licensee’s electronic systems, (3) detect any data breaches or hacks to the
system, (4) respond to any of the events which might arise in (3), (5) recover
from such events and resume operations.'?

A cybersecurity policy must also be implemented by the licensee, in this
case, the cryptocurrency base to address, inter alia, incident response.

In principle, such a framework would mandate cryptocurrency bases to
implement robust cybersecurity frameworks to detect theft in real time. It is
all too unfortunate, then, that the regulation does not specify any state-of-the-

128 See Lily Katz & Julie Verhage, Bitcoin Exchange Sees Complaints Soar (2017),
https://www.bloomberg.com/news/articles/2017-08-30/bitcoin-exchange-sees-complaints-soar-
as-users-demand-money (last visited May 3, 2025); Jen Wieczner, Hacking Coinbase: The
Great Bitcoin Bank Robbery (2017), http://fortune.com/2017/08/22/Bitcoincoinbase-hack/
(last visited May 3, 2025).

129 New York Department of Financial Services, Virtual Currency Business Licensing, Section
200.16 (2015). Available at: https://www.dfs.ny.gov/virtual currency businesses (last visited
Aug. 23, 2025).
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art cybersecurity measures to be taken. Due to the ever-evolving tactics used
by cryptocurrency thieves,** the broad mandate of an “effective cybersecurity
program” is insufficient to address newly emerging cybersecurity threats.
Instead, legislation should constantly be reviewed by regulatory bodies in
order to combat such threats, via the mandate of specific measures in response
to new hacking methods.

Next, under UK common law, cryptocurrencies have generally been
classified as properties, a position most notably affirmed by the ruling in AA
v. Persons Unknown.B! In this landmark case, the Honourable Mr Justice Bryan
concluded in his judgement that “cryptoassets such as Bitcoin are property”,
thereby establishing a crucial precedent regarding the classification of
cryptocurrencies. This classification, in turn, allows for cryptocurrencies to be
regulated under the 1968 Theft Act, however, given that the Act is used to
prosecute rather than detect theft, it will not be discussed in detail here.

A more bespoke framework for the detection of theft would instead be the
FCA’s Operational Resilience Guidance, which recommends the
implementation of cybersecurity measures by cryptocurrency companies.
Specifically, its rules require that “[...] by no later than 31 March 2025, firms must
have performed mapping and testing so that they are able to remain within impact
tolerances”,'3? indirectly mandating effective cybersecurity measures to be put
into place.

However, this framework only governs cryptocurrency firms registered
under the FCA’s cryptoasset registration regime or firms registered as
payment/e-money institutions, meaning any firms falling outside of these
parameters may not be subject to the same regulatory requirements. The FCA
should thus consider expanding the scope of its Operational Resilience
Guidance, so as to ensure that all cryptocurrency firms are held to stringent
cybersecurity standards.

Another potential issue with the FCA’s Guidance is that it reflects similar
gaps found in US regulatory frameworks. The lack of detailed specifications
regarding security measures engenders an excessively broad framework,
which may fall short in addressing emerging theft tactics within the
cryptospace.

In the EU, the threat of theft in the cryptosphere is regulated under the

130 Oluwatoyin Ajoke Farayola, Revolutionising Banking Security: Integrating Artificial
Intelligence, Blockchain and Business Intelligence for Enhanced Cybersecurity, 6 Finance &
Accounting Research Journal 501, 503 (2024).

131 AA v Persons Unknown, EWHC 3556 (Comm) (2019). Available at:
https://uk.practicallaw.thomsonreuters.com/D-104
6175?transitionType=Default&contextData=(sc.Default) (last visited Oct. 2, 2025).

132 See Financial Conduct Authority, Building Operational Resilience (2021). Available at:
https://www.fca.org.uk/publications/policy-statements/ps21-3-building-operational-
resilience (last visited Aug. 25, 2025).
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MiCA Regulations. Though it lacks a specific provision against theft, its
frameworks can broadly be applied to address the theft of cryptocurrencies.

Under these regulations, crypto-asset offerors must implement effective
arrangements to safeguard the funds or other crypto-assets raised during a
public offering, thereby preventing the theft of funds raised during the initial
offering process. Whilst MiCAR does not recommend specific cybersecurity
measures for cryptocurrency bases to adopt, it indirectly encourages
cryptocurrency platforms to implement the most robust frameworks: under
Article 75 of the Regulations, CASPs can be held liable to their clients for any
losses as a result of an incident attributable to them.'¥ As such,
cryptocurrency bases will be likely to adopt enhanced security protocols to
minimise the risk of being held liable for customer losses.

I note here that the phrasing of Article 75 is ambiguous in that it is unclear
whether “an incident attributable to [a CASP]” refers to overall negligence in
safeguarding protocols, rather than just a specific incident involving a
temporary compromise of a company’s protocols. Accordingly, a refinement
of this clause would allow for a more comprehensive framework.

The most glaring problem with both of the aforementioned regulations,
however, is the lack of a specific clause to address the theft of
cryptocurrencies. Whilst MiCA Regulations like Chapter 2 of Title V provide
for the implementation of internal regulatory structures, their primary focus
is on addressing other risks to which cryptocurrency platforms are
vulnerable. Therefore, there is a limit to their applicability on the issue of theft,
underscoring the need for new provisions specific to this threat.

Next, under French law, cryptocurrencies can be classified as property: a
2020 decision by the Court of Nanterre was the first of its kind in
characterising Bitcoin as a “consumable asset”, or an asset which is
“consumed” through the purchase of goods and services.’* This landmark
ruling prompted the broader classification of cryptocurrencies as fungible
assets or properties, allowing them to meet the definitional standards
necessary to fall under existing legislation. Consequently, cryptocurrencies
have become subject to criminal prosecution in cases of theft (since theft is
defined as the fraudulent taking of property belonging to another
individual)'® under the French Criminal Code.

133 Supra note 47.

134 Bitspread v. Paymium, Tribunal de commerce de Nanterre 2018F00466 (2020). Available at:

https://www.labase-

lextenso.fr/sites/lextenso/files/lextenso_upload/tribunal de commerce de nanterre 6e ch. 26
fevr. 2020 n 2018f00466.pdf (last visited May 4, 2025).

135 Pierre De Roquefeuil, Quels sont les délits les plus communs et leur répression en droit

frangais (2023), https://roquefeuil.avocat.fr/en/violence-sexual-assault-theft-narcotics-

defamation/#:~:text=Theft%3 A %20Theft%?20is%20the%20fraudulent,a%20fine%200f%2045%

2C000%20euros (last visited May 12, 2025).
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However, to address the detection of theft, the AMF has issued a document
outlining the Cybersecurity System of Requirements for DASPs. The
document addresses these requirements under a few main sections including,
inter alia, (1) a cybersecurity program, (2) operational measures, (3) distributed
ledger technology and electronic wallet security and (4) security incident
reporting.’3® The first section is especially salient in its recommendation of
Hygiene security measures; the ANSSI Computer Hygiene Guide, for
instance, delineates 42 IT security rules which allow for protection against
cyberattacks.’¥” These references accordingly provide a foundation for DASPs
to establish a robust cybersecurity system.

Moreover, the document stipulates that companies must implement
“systems to monitor the presence and effectiveness of the security measures
identified in advance”, thereby enabling a proactive approach to theft
prevention. By contrast, relying solely on a reactive system that responds
during a theft can stymie the process of identifying perpetrators, resulting in
massive losses. Cybersecurity systems that are impervious to hackers should
thus serve as the first line of defence against theft, as is illustrated by this
requirement.

In all, French regulations governing the theft of cryptocurrencies are
commendably robust due to their explicit requirements. However, certain
guidelines issued by regulatory bodies would benefit from being formalised
into law, as this would more effectively reduce vulnerabilities in a company’s
cybersecurity system. To instantiate this, allow us to consider the earlier AMF
recommendation that DASPs adopt security measures such as the
HYGANSSI. While such frameworks provide good guidance for companies,
the lack of a legal mandate may deter companies from implementing these
measures due to the associated costs. Solidifying such frameworks into law
will thus ensure more consistent adherence to strong cybersecurity practices.

In Kenya, legislation and regulations with regards to cybersecurity are
significantly lacking. The Data Protection Act provides a general framework
to prevent data breaches - in the cryptosphere, this may be extended to apply
to cases of theft which would concurrently involve a breach of data stored
within private wallets. Nonetheless, most regulatory frameworks are still in
their developmental stages as Kenyan law enforcement agencies have
“inadequate [skillsets] and tools for forensic investigations on virtual asset
transactions and distributed ledger technology” .*%

I refer to Section 41 of Kenya’s Data Protection Act, which requires data
controllers to implement appropriate “technical and organisational

136 See Supra note 49.

137 See French Cybersecurity Agency, Guideline for a Healthy Information System (2020).
Available at: https://cyber.gouv.fr/publications/guideline-healthy-information-system-42-
measures (last visited Sep. 5, 2025).

138 Supra note 114.
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measures” to protect the data of their customers.’® Though this does not
apply to the theft of cryptocurrencies, any form of theft would also involve a
data breach of an individual’s private wallet, meaning that this framework
can, mutatis mutandis, be adapted to counter the threat of theft.

However, it should be noted that the Act does not stipulate any specific
cybersecurity measures to be taken, only that the measures are proportionate
to the amount of data collected. This requirement must be modified for the
purposes of combating the theft of cryptocurrencies - the implementation of
state-of-the-art cybersecurity measures should be mandated as blockchain
technology is susceptible to emerging cyberattack schemes. This would allow
cryptocurrency platforms to have a more robust safeguard against emerging
cyber threats, and could be updated regularly to incorporate new measures
in response to evolving theft tactics.

Finally, Singapore’s Cybersecurity Code of Practice for Critical Information
Infrastructure is by far the most bespoke framework regulating how
companies can combat the threat of theft in the cryptosphere. SFA, as well as
the Cybersecurity Act, further governs these risks, outlining the measures that
companies should take to mitigate them.

Under section 15 of the SFA, exchanges must effectively manage any risks
associated with their operations,' including but not limited to cyberthreats.
Section 17, as mentioned previously, further instantiates this requirement,
stipulating that the systems involved in risk management are “appropriate for
the scale and nature of [an exchange’s] operations”.'*! Though both sections
provide some semblance of a guideline for companies, they are phrased
vaguely and do not specify any cybersecurity measures to be taken. Since the
appropriateness of a system could be subjective at least to some extent, more
detailed regulations would allow for greater clarity in legal proceedings.

To address these insufficiencies, I refer to Singapore’s Cybersecurity Act.
Section 11 of the Act empowers the Commissioner to issue codes of practice,
thereby allowing the specification of cybersecurity measures.'*? Accordingly,
the most recent Code of Practice (issued in 2022) mandates a Security-by-
Design framework which incorporates security into all stages of the system
development program. Under Section 3.5, it also requires companies to adopt
certain principles to “reduce cybersecurity risks to the Critical Information

139 The Data Protection Act, Part IV (2019). Available at:

https://www .kenyalaw.org/kl/fileadmin/pdfdownloads/LegalNotices/2021/I.N263 2021.pdf
(last visited Sep. 25, 2025).

140 Sypra note 41, Section 15.

141 ]d,, Section 17.

122 Cybersecurity Act, Section 11 (2018). Available at: https://sso.agc.gov.sg/Acts-Supp/9-
2018/ (last visited Aug. 11, 2025).
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Structure” 3 This specification provides for a more bespoke framework,
eliminating ambiguity over the processes companies are required to adhere
to.

Nevertheless, I note that specific cybersecurity measures are still not
mandated in this Code of Practice, as that should be followed. Though these
principles should be it only makes mention of principles able to provide
sufficient guidance for the implementation of effective cybersecurity
measures, it operates on the premise that a business will adopt these
measures. By contrast, recent years have shown that especially within the
cryptosphere, companies may be willing to undertake substantial risks in
order to cut costs and reap profits. This is evidenced in the recent hacks of
prominent cryptocurrency exchanges such as the 2020 KUCoin Hack, where
over $280M USD was stolen due to lax security measures.'** Once again, this
underscores the need for more stringent frameworks to govern the threat of
theft in the cryptosphere. Hence, it is imperative to mandate the adoption of
specific cybersecurity measures, rather than relying on broadly framed
guidelines to address this risk.

C. Recommendations for a Global Legal Framework

France’s regulations once again assert their position as the most robust
frameworks in governing the theft of cryptocurrencies. France’s AMF
document outlining the Cybersecurity System of Requirements for Digital
Asset Service Providers recommends firms to adopt the ANSSI Computer
Hygiene Guide, which provides a comprehensive list of IT security rules that
firms can implement. This specification allows for more clarity in a firm’s
internal controls, preventing firms from skimping on security measures to
maximise profits. However, it should be noted that the Computer Hygiene
Guide is not formalised into law, and merely offers a set of recommendations
for firms. This approach is subject to contention, as internal self-regulation by
cryptocurrency companies or greater freedom to self-regulate has long
proven ineffective. As Guseva asserts, due to negative incentives,
international competition, and global price formation and arbitrage,
companies are unlikely to prioritise strong security measures over profits.!®
As such, the only way to enforce stronger security measures is through
legislative mandates - in this regard, it is proposed that the ANSSI Guide be
incorporated into the global legal framework.

Recommendations for specific security measures are notably absent in the

143 Cyber Security Agency of Singapore, Cybersecurity Code of Practice for Critical
Information Infrastructure, Section 3.5 (2018). Available at: https://isomer-user-
content.by.gov.sg/36/2df750a7-a3bc-4d77-a492-d64£0ff4db5a/CCoP---Second-

Edition Revision-One.pdf (last visited Oct. 1, 2025).

144 Ben Charoenwong & Mario Bernardi, Decade of Cryptocurrency ‘Hacks’: 2011 — 2021, in
The Elgar Companion to Decentralized Finance, Digital Assets, and Blockchain
Technologies 147, 151 (2024).
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legislative frameworks of other jurisdictions: while Singapore’s Code of
Practice requires companies to adopt certain cybersecurity principles, this still
provides a broader framework as compared to directly specifying the
cybersecurity measures a company should implement. It is even more
concerning that the UK and US both lack specific recommendations for
cybersecurity measures, creating ambiguity about the measures a company
should implement to remain within impact tolerances.

Additionally, the EU’s MiCA Regulation lacks a clause on the theft of
cryptocurrencies. However, its provision regarding customer losses acts as a
redeeming factor: CASPs can be held liable for any losses their customers
suffer as a result of an incident attributable to them. A cybersecurity system
that lacks robust algorithms would possibly qualify under this clause,
incentivising cryptocurrency companies to implement more bespoke
frameworks. Hence, this clause should also be considered in the development
of a global framework.

In summary, the ANSSI Guide, or any relevant list of cybersecurity
requirements, should be adopted by jurisdictions without such requirements.
This adoption will facilitate a coordinated response to theft and ensure a more
robust defence against illicit activities on cryptocurrency platforms.
Additionally, in order to incentivise firms to provide more robust
cybersecurity measures, CASPs should be held liable for any losses that result
from inadequate systems. Such a provision gives CASPs a higher stake in
protecting platform users’ interests, thereby prompting them to enhance their
cybersecurity systems.

VIII. Other Provisions

Before concluding, it is important to address other provisions which, while
not relevant to the risks discussed earlier, are nonetheless important to our
discussion. In particular, another significant area of concern regarding the
development of a global legal framework is developing countries’
susceptibility to exploitation. Due to their less robust legal frameworks,
criminal organisations may establish firms in these countries to flout more
stringent regulations that are implemented overseas. To counter this
limitation, the global framework should consider (1) requiring requlatory bodies
in developed countries to a) disclose any information about possible threats or criminal
organisations to developing countries. Regulatory bodies should also b) share any
state-of-the-art cybersecurity measures that would be necessary in mitigating these
risks, and that without which would greatly compromise the ability of developing
countries to respond to threats in the cryptosphere. Such sharing of capabilities is
not antithetical to a developed state’s commitment to its citizens but rather is
in line with it. Sharing newly developed cybersecurity measures is not, for the
most part, the act of charity that nationalist lobbyists proclaim it to be. Instead,
it is the obligation of a developed nation to act in the interests of the
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international order, especially when international crime, or crime in
developing countries, may affect the cryptocurrency bases within the nation
itself. This draws a parallel to the Common but Differentiated Responsibilities
concept coined by the United Nations Framework Convention on Climate
Change,'* which acknowledges the differing capabilities of different
countries in combating climate change. As an improvement from it, the
proposed global framework will further attempt to address these differing
capabilities, closing the gap in legislation between developed and developing
countries. Furthermore, the domestic adoption of the framework in
developing countries may be simplified by (2) mandating the closure of
unregistered cryptocurrency firms. Due to the emerging area of law that governs
cryptocurrencies, some firms today remain unregistered under any
regulatory body. This means that such firms may be able to shirk certain
reporting obligations, thereby making it more difficult to identify their illicit
activities. By prohibiting the operation of unregistered firms, the burden of
regulatory authorities in developing countries would be significantly
reduced, particularly so in cases where resources for surveillance are limited.
Any individual seeking to establish a cryptocurrency firm would thus have to
bypass registration processes, making it more difficult for criminals to set up
illicit platforms in developing countries. Ergo, by blocking the establishment
of high-risk cryptocurrency bases entirely, the regulatory process in
developing countries can be streamlined, allowing authorities to focus their
resources on registered firms. It is worth noting that this framework would
not completely restrict users in developing countries from trading
cryptocurrencies; rather, they would still be able to access overseas
cryptocurrency platforms, which would remain under the regulatory
purview of overseas regulators.

However, this clause does not just extend to cryptocurrency bases in
developing countries. Even in developed countries, certain firms may remain
unregistered due to loopholes in legislation. Since this provides a breeding
ground for illicit activities, a global framework that mandates the registration
of all cryptocurrency firms under the relevant regulatory bodies will also
allow for more streamlined regulation in developed countries.

Moreover, it is imperative that (3) the global framework be updated on an
annual basis. As of 2025, the cryptocurrency market remains highly volatile,
with emerging threats continuously evolving to circumvent newly
implemented regulatory frameworks.!* For a global framework to remain

145 Common but Differentiated Responsibilities (CBDR)(2023),
https://dgap.org/en/research/glossary/climate-foreign-policy/common-differentiated-
responsibilities-cbdr (last visited Mar. 30, 2025).

146 Emiliano Alvarez et al., Comprehensive Analysis of the Crypto-Assets Market through
Multivariate Analysis, Clustering, and Wavelet Decomposition, 660 Physica A: Statistical
Mechanics and its Applications, Article 130330 (2025).
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effective, it must not only be enforced by a regulatory body but also be
regularly refined to combat emerging risks. To ensure the enforcement and
upkeep of such a framework, either an existing regulatory body, such as
UNCITRAL, may be enlisted, or a global regulatory body may be created,
composed of compliance officers from each participating jurisdiction. With
regard to the latter, at the end of each fiscal year, the compliance officers will
be required to submit a report detailing the effectiveness of their jurisdictions’
implementation of the framework, along with any newly identified threats to
the crypto space. These reports may be presented on an international stage,
allowing for necessary adaptations to the framework which would maintain
its relevance and efficacy.

Finally, I would like to address the limitations of a global framework. It is
inevitable that some countries will not adopt this framework, in part due to a
more cautious approach to cryptocurrencies: notably, countries like China
and Saudi Arabia have placed bans on the use of cryptocurrencies.¥”
Furthermore, geopolitical tensions between two countries may deter one from
entering into the same framework that another is governed under.!* For this
reason, the proposed guidelines for a global framework focus only on
companies that are more receptive to cryptocurrencies, as it is meant to
mitigate many of the risks associated with cryptocurrencies. Admittedly, a
global framework of this nature is highly stringent in certain areas, potentially
reducing the level of privacy that cryptocurrencies once provided. However,
given the risks inherent to cryptocurrencies, it can be contended that such
measures are not only necessary but imperative without them, we would
remain susceptible to a multitude of threats. Furthermore, it should be noted
that the core purpose of cryptocurrencies can no longer be the maintenance of
absolute privacy as evidenced in the collection of customer information for
KYC and CDD measures. Rather, cryptocurrencies should be valued as a
medium to expedite transactions, and a platform with relatively lower
government intervention. Nevertheless, government intervention remains
wholly necessary to mitigate the associated risks of cryptocurrencies,
provided that the measures enacted are proportionate to the scale of the
threats.

To recapitulate, in addition to the recommendations in previous sections,
regulatory bodies should be required to share any state-of-the-art
cybersecurity measures or disclose relevant information to developing
countries. This allows for a more coordinated response to criminal activity
such that developing countries are not exploited for their regulatory

147 See Pwc Global Crypto Regulation Report 2023 (2022). Available at:
https://www.pwc.com/gx/en/new-ventures/cryptocurrency-assets/pwc-global-crypto-
regulation-report-2023.pdf (last visited Oct. 15, 2025).

148 Yonatan Lupu, Why Do States Join Some Universal Treaties but Not Others? An Analysis of
Treaty Commitment Preferences, 60 Journal of Conflict Resolution 1219, 1223 (2016).
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insufficiencies. Moreover, any unregistered cryptocurrency firms should be
mandated to close due to their high risk profile, while the global framework
should be updated annually in order to address the evolving threats within
the cryptosphere.

Conclusion

In conclusion, the advent of cryptocurrencies has introduced a myriad of
risks to jurisdictions across the globe, in particular: market manipulation,
partially backed stablecoins, money laundering and terrorism financing, and
the theft of cryptocurrencies. This paper sought to elucidate these risks and
provide a comparative analysis of different jurisdictions’” legal frameworks
and insufficiencies. Generally, current legislation only requires slight
modifications, but there are some aspects of the aforementioned risks that
remain unaddressed. Notably, no legislation thus far has mandated the
implementation of specific cybersecurity systems (France’s Computer
Hygiene Guide provides specific recommendations but has not been
formalised into law). Neither have any regulations been published to address
enforcement difficulties with regard to DEXs. Additionally, current legislative
frameworks do not provide a standardised definition of cryptocurrencies,
which complicates the legal process, especially within the context of
insolvency. Finally, algorithmic stablecoins do not fall under any legislation
due to their backing mechanism.

In identifying the insufficiencies of legislation in the US, UK, EU, France,
Kenya and Singapore, suggestions for improvement were offered in a
guideline for a global legal framework. This was aimed at expediting legal
processes to better mitigate the risks of cryptocurrencies, as well as providing
a more accessible framework to seek remuneration in cases of insolvency. In
particular, (1) the implementation of specific cybersecurity measures should
be mandated; (2) the law should cover DEXs’ regulation by SROs; (3) a
standardised definition of cryptocurrencies as property and commodities in
all contexts, in addition to defining those that pass the Howey test as
securities, should be formalised into law; (4) the framework should require
algorithmic stablecoin companies that do not adhere to cybersecurity
requirements to cease operations; and (5) a clause requiring developed
countries to share relevant information and cybersecurity systems with
developing countries should be provided. To conclude, current legislative
frameworks still require some development to fully fortify jurisdictions
against the risks of cryptocurrencies. A global legal framework will allow this
to be done in a more expedient manner, concomitantly preventing developing
countries from being exploited due to their weaker legislative frameworks.
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Miilki ve inzibati htiququn ziddiyyat noqtasi:
Inzibati miiqavils ve ondan irali golon
miibahisali miinasibstlerin hiiquqi tehlili

Nihad Musayev”

Annotasiya

Inzibati miiqavila anlayist miiasir hiiquq sistemlarinda, xiisusila fransiz hiiququnun tosiri
altinda formalassa da, bu institut miixtalif 6lkalorin qanunvericiliklorinda farqli sokilds
tonzimlonir. Bu hal miiqavila  institutunun tarixi baximdan miilki  hiiqugdan
qaynaqlanmast ila izah edilir. Azarbaycan qanunvericiliyinda isa inzibati miigavila ayrica
hiiquqi kateqoriya kimi tasbit edilmadiyindan, beynalxalq tacriibadaki bu farqli yanasmalar
onun hiiquqi mahiyyatinin va tatbiq ¢arcivasinin 6lka kontekstinda miibahisali qalmasina
goatirib ¢ixarir.

Bu maqgalada inzibati miigavilonin anlayisi, xarakterik xiisusiyyatlori va hiiquqi tabiati
miixtalif 6lkalarin qanunvericiliyi va doktrinal yanasmalari asasinda tahlil edilmisdir. Onun
inzibati akt vo miilki-hiiquqi miigavila ilo miiqayisasi aparilmis, mohkama aidiyyati, miivafiq
iddia néviiniin secilmasi va iiciincii saxslorin hiiquqlarimin miidafiasi kimi masalalor
arasdirilmisdir. Natica olaraq, inzibati miiqavilalarin hiiquqi carcivasinin formalasdirilmast
iiciin normativ va institusional takliflar irali siiriilmiisdiir.

Abstract

Although the concept of an administrative contract was shaped within modern legal
systems, particularly under the influence of French law, this institution is regulated
differently across various jurisdictions. This divergence can be explained by the historical
roots of the contract institution in civil law. In Azerbaijani legislation, however, since the
administrative contract is not established as a separate legal category, these differing
international approaches lead to ongoing debates regarding its legal nature and scope of
application within the national context.

This article analyzes the concept, characteristic features, and legal nature of administrative
contracts based on the legislation and doctrinal approaches of different countries. It
compares administrative contracts with administrative acts and civil law contracts, and
examines issues such as judicial jurisdiction, the choice of appropriate claims, and the
protection of third-party rights. As a result, normative and institutional proposals are put
forward to develop a legal framework for administrative contracts.
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Giris

tiquq adabiyyatlarinda formasi, mezmunu ve digar alamatlari ilo

ciddi miizakirslere sebab olan inzibati miiqavile 6ziinde ham

miilki hiiququn miiqavilalors (aqdlers) dair timumi taleblarini,
ham dbs inzibati hiiquq miinasibstlarinin miitlaq istirak¢ilarindan biri olan
publik hakimiyyat dastyicilarmin 6z salahiyystlerinin icrasina ve biitovliikde
comiyyatin maraqlarinin miidafissine yonslmis harekstleri ifade edir.! Bu
sobabden de inzibati miiqavile iki miixtalif hiiquq sahesinin (miilki va
inzibati) hiiquqi gostarislorinin sintezi yolu ilo moévcudiyyet qazanir ve
bununla da miisyyen miibahiseli meqamlarm ve ziddiyystli hiiquqi
movgelarin yaranmasina gotirib ¢ixarir.

Azarbaycan Respublikasinin moévcud ganunvericiliyinds birbaga “inzibati
miiqavile” anlayisina tesadiif edilmoasa do, onun qanunvericilikde tasbit
edilmasi ti¢lin miivafiq tagebbiislor hayata kegirilmakdadir. Bu magqsadla
Azarbaycan Respublikasinin Konstitusiyasmin 96-c1 maddasinin I bandi ila
qanunvericilik tagebbiisii hiiququ tesbit edilmis Azarbaycan Respublikasinin
Ali Mohkomosi torofinden miivafiq isler goriilmiis, geyd edilen
ganunvericilik praktikasinin yaradilmas: {i¢tin hiiquq ictimaiyyatinin
fikirlarine miiracist edilmis ve Azarbaycan Respublikasinin Ali Mahkemasi
yaninda Elmi-maslohat Surasimin 18 mart 2025-ci ilde kegirilmis iclasda
“Inzibati miiqavile vo ondan irali gelon miibahisalora baxilmasmin
xtisusiyyatlori” moévzusu miizakiraya ¢ixarilmigdir.?

Inzibati miiqavilenin Azarbaycan Respublikasinin qanunvericiliyinda
tosbit edilmasi olduqca miirakkab bir proses oldugundan, hem uzun
miiddatds, hem ds yalmniz miisyyan bir qanunvericiliys deyil, bir neca

1 Gabriela Shalev, Administrative Contracts, 14 Israel Law Review 444, 446 (1979). Burada bax:
https://ssrn.com/abstract=2618047 (son baxis 28 iyun 2025).

2 Ali Mahkamadse “Inzibati miiqavils ve ondan irali golon miibahisalara baxilmasimin
xtisusiyyatlari” movzusu miizakirs olunub (2025),
https://supremecourt.gov.az/az/media/xeberler/ali-mehkemede-inzibati-muqavile-ve-

ondan-ireli-gelen-mubahiselere-baxilmasinin-xususiyyetleri-movzusu-muzakire-olunub
(son baxis 27 iyun 2025).

165


https://ssrn.com/abstract=2618047
https://supremecourt.gov.az/az/media/xeberler/ali-mehkemede-inzibati-muqavile-ve-ondan-ireli-gelen-mubahiselere-baxilmasinin-xususiyyetleri-movzusu-muzakire-olunub
https://supremecourt.gov.az/az/media/xeberler/ali-mehkemede-inzibati-muqavile-ve-ondan-ireli-gelen-mubahiselere-baxilmasinin-xususiyyetleri-movzusu-muzakire-olunub

OKTYABR | 2025 INZiBATI HUQUQ

normativ hiiquqi akta edilocok dayisiklorle hoayata kegirilocoyi diistintiliir.
Mbshz bu tendensiyanin arxasinda da, yuxarida qeyd edildiyi kimi, inzibati
miiqavilenin iki miixtslif hiiquq sahasini 6ziinds shate etmasi dayanur.

Inzibati miiqavile terkib elementlori vo mazmunu baximindan inzibati
hiiququn, formasi ve diger sartlori baximindan miilki hiiququn tonzimetmsa
predmetina daxildir. Inzibati miiqavilenin miilki-hiiquqi miiqaviladan farqli
bir hiiquqi kateqoriya olmasi miizakireye agiq oldugu kimi, mahz hansi
miiqavilslerin inzibati miiqavile hesab edilmasi de miibahiss mévzusudur.?
Bu miibahisenin temalinds isa publik hakimiyyat dastyicilarinin miilki hiiquq
subyekti kimi ¢ix1s etmasi, onlarin miilki-hiiquqi miiqavilslar (masalen, alqi-
satqi, podrat ve ya emak miiqavilalari) baglaya bilmasi dayanir.

Gortindiiyti kimi, ciddi miizakiralor ve farqli yanasmalar doguran bu
tendensiyanin asas slamatlarinin miisyyenlasdirilmesina, miixtalif 6lkslarin
ganunvericiliklorindaki “inzibati miiqavile” praktikasinin, eloco do bu
anlayisin Azerbaycan Respublikasmin ganunvericiliyine implementasiyasi
sortlarinin tahlil edilmasine zarurat vardir. Bu maqals inzibati miigavilenin
anlayisi, onun miixtslif yurisdiksiyalarda hiiquqi statusu, tomsal xarakterik
xiisusiyyotlori, elsco ds inzibati miiqaviloni miilki-hiiquqi miiqaviladen
forglondiran slamsatlori arasdiracaqdir. Homginin maqaleds Azarbaycan
Respublikas1 normativ-hiiquqi aktlar sisteminds yer alan inzibati miiqavila
alamatlarine sahib olan hiiqugi mafhumlar, inzibati miiqavile ilo alagali
miibahisalore meahkemads baxilma qaydalari: mehkems aidiyysti, iddia
miiddati, Ugilincli soxslorin inzibati miiqaviloni miibahiselondirmasi,
miibahisenin mahiyysti tizre hslli zamani tetbiq edilmsli olan hiiquqi
yanasmalar miizakirs edilacokdir.

I. Inzibati miiqavilanin anlayis1 va xarakterik

xiisusiyyatlari

Adam Smitin dovriinde dovlatin igtisadi miinasibatlardaki rolu olduqca
moahdud idi, bels ki, dovlstin vazifesi sadace iqtisadiyyat normal faaliyysti
tclin alverigli sorait yaratmaq idi. Qisa miiddatden sonra bas veran Boyiik
Bohran (The Great Depression) gostardi ki, dovlst iqtisadi inkisaf iiclin
igtisadi miinasibatlors miidaxilo etmok solahiyystine malik olmalidir.
Belalikls, dovlstin iqtisadiyyatin inkisafina tohfe vermak ve bununla da
comiyyato xidmoat etmok ohdaliyi konsepsiyasi formalasdi. Dovlat isa 6z
novbeasindo effektiv gokildo ictimaiyyets xidmoet etmok {ig¢lin miiayyon
miiqavilelor baglamaga moacbur oldugundan zamanla inzibati miiqavila
anlayis1 formalagmigdair.*

3 Daha atrafli bax: Fatih Sultan Kesici, Idari Sozlesmelerin Tiirleri, Kapsami ve Yargisal
Denetimi (2009).

4 Andriamirado Rakoto, Administrative Contract. Comparative Studies on Public Contract:
Madagascar and China, 2 (2018). Burada bax:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3170833 (son baxis 1 fevral 2025).

166


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3170833

BAKI DOVLOT UNIVERSITETI TOLOBS HUQUQ JURNALI BURAXILIS 11:2

Hiiquq ictimaiyyetinds ise inzibati miiqavilslerin ayrica miiqavile novii
kimi tanmnmas: barade vahid yanasma olmamisdir. Moashur fransiz
hiiqugstinas Leon Duguit qeyd edir ki, miiqavilenin esas ve baslica
elementlari her zaman eynidir, ager onlar miilki qanunvericiliys uygun
golirso, miiqaviladir, oks halda miiqavilo deyildir. Kommersiya
miiqavilalerinin aslinds adi bir miilki-hiiquqi miiqgavils oldugunu geyd edan
Duguit, kommersiya miiqavilelerinin texniki xarakters malik olmasi va
isglizar adatlorle miirakkeblosmasi sebabindan onlarin xiisusi hazirliq ke¢mis
va tacriibali hakimlar torafinden arasdirilmasi zarurastini vurgulamisdir.®

Azarbaycan qanunvericiliyi baximindan da, miibahisalarin miilki, cinayat,
kommersiya ve inzibati novlerinin ferqlandirilmasi eyni meazmunly,
sahadaxili spesifik zarurstlorden irali golir. Bu baximdan, inzibati
miiqavilelerin ds qanunvericilikde xiisusi olaraq ferqlandirilmasi
ohamiyyatlidir. Azarbaycan Respublikasinin inzibati ganunvericiliyinda
birbaga tasbit edilmeayan inzibati miiqavilonin hiiquqi tebistini
miioyyenlosdirmak iiclin ise miixtalif Olkeslerin bu sahadaki tacriibasine
istinad edilmasi zaruridir.

A. Inzibati miiqavilanin anlayis1 v hiiquqi tobiati

Xarici Olkelerin qanunvericiliklerinds ve mahkemsa tacriibasinds inzibati
miiqavilalers (administrative contracts) yanasma miixtalifdir. Bels ki, Cin Xalq
Respublikasmnin Ali Xalq Mahkemasinin taefsirine gore, inzibati miiqavile
inzibati orqanla vetandas, hiiquqi soxs ve ya digar orqanlar arasinda inzibati
vo ya ictimai maraqlarin qorunmasi maqsadilo baglanilan ve inzibati
qanunvericilikls nazarde tutulmus qaydada hiiquq ve vezifaler
miiayyanlagdiren razilagsmadir.®

Homginin Almaniya Federativ Respublikasinin Inzibati-Prosessual
Macallasinin 54-cii maddasinda geyd edilir ki, inzibati hiiquq miinasibatlori,
ganunla nazeards tutulmus hallar istisna olmagqla, inzibati miiqavils asasinda
yaradila, doyisdirilo vo ya logv edilo bilar. Selahiyyetli dovlat orqanlar:
inzibati akt gabul etmak avazins, hemin inzibati akt1 tinvanlayacagi sexsla
inzibati miiqavile baglaya bilar.”

Tiirk hiiquq adsbiyyatlarinda iss inzibati miiqavileys dovlet orqanlarmin
inzibati qanunvericiliys uygun olaraq bagladig1 miiqavilelor kimi anlayis
verilir. Inzibati miiqavilolor dovlet orqanlarmin 6z aralarinda ve ya digor
soxslorle bagladig1 miiqavilaler formasinda ola bilar. Osasen, iki dovlat orqani
arasinda baglanilan miiqavilalor “protokol” adlandirilir.?

5 Alan W. Mewett, The Theory Of Government Contracts, 5 McGill Law Journal 222, 222 (1959).
¢ Defining administrative agreements for related disputes (2023),
https://law.asia/administrative-agreements-spc-definition-types/ (son baxis 9 fevral 2025).

7 Verwaltungsverfahrensgesetz [ Almaniya Federativ Respublikasinin Inzibati Icraat
haqqinda Qanunul], § 54. Burada bax: https://www.gesetze-im-
internet.de/vwvfg/index.htmI#BJNR012530976BINE007303301 (son baxis 9 fevral 2025).

8 Halit Uyaruk, Idare Hukuku, 91 (2016).
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Beloliklo, inzibati miiqaviloys asagidaki  anlayisin  verilmasi
moagqgsadamiivafiq olar: inzibati miiqavila inzibati orqann qanunla ona
verilmis selahiyyotlar ¢orgivasinda fiziki ve ya hiiquqi saxsloarls, habels digar
inzibati orqanlarla bagladigy, ictimai shemiyyatli maqsadlara xidmsat edan,
inzibati hiiquq normalar1 ilo nizama salman ve inzibati hiiquq
miinasibatlorinin yaranmasina, deyismoasins ve xitamina yonalmis ikitorafli
va ya coxtorafli razilagmadir.

Inzibati miiqavilonin anlayisina dair forqli yanasmalarin tohlilindan sonra,
timumiyyaetls, bu miiqavilonin baglanmasinda asas maqgsadin nadan ibarat
oldugundan bahs etmak zarurati yaranur.

Miiqavilonin moaqsadi dedikds, toraflorin hemin miiqaviloni baglayaraq
nail olmaga calisdig1 natico basa diisiiliir.’ Kommersiya miiqavilalarinda
toroflorin hiiquq ve vezifslerinin aydm gekilde tesbit edilerak stabil ve
qarsiligh faydali biznes slagslarinin yaradilmasi,'® beynelxalq miiqavilalarda
diplomatik miinasibatlorin yaradilmasi, siilhiin ve tohliikssizliyin temin
edilmasi!! asas magsad oldugu kimi, inzibati miiqavilalarin de asas maqgsadi
ictimai maraqlara xidmat etmak olmalidur.

Ictimai shamiyyatli magsed anlayisina Azerbaycan Respublikasinin
Konstitusiyasinda ve ya ganunlarinda rast gslinmess ds, doktrinada bu
moaqsada maddi sokilds verilon anlayisda onun asas slamatlari sadalanmigdir:
(1) comiyyotin miiayyon bir mafhuma (xidmats) ehtiyact olmalidir; (2) bu
ehtiyacin qarsilanmas: ictimai rifahin tomin edilmasine yonalmis olmalidir;
(3) bu ehtiyacin garsilanmas: ii¢iin miiayyan foaliyyat plani olmalidir; (4) bu
ehtiyacin qarsilanmasi inzibati orqan terafinden bilavasita ve ya onun nazarati
ilo hoayata kecirilmoalidir; (5) bu ehtiyacin qarsilanmasmin hiiquqi asasini
inzibati hiiquq normalar tagkil etmalidir.!?

Ictimai shamiyyatli magsad comiyyetin biitévliikde ve ya onun boyiik bir
hissesinin maraqlarinin tomin edilmosine yonalir. Ictimai ohamiyyatli
magqsadlarls ingilis hiiquq adsbiyyatlarinda istifads edilon “ictimai xidmat”
(public service) bir-birina banzar anlayislardir. Bels ki, ictimai xidmat dedikds,
ictimaiyystin timumi maraqlarinin miidafiesi tiglin zeruri olan ve fardi
tosobbiiskarligin kifayat etmadiyi foaliyyat basa diistiliir.®

? David S. Jonas & Thomas N. Saunders, The Object and Purpose of a Treaty: Three Interpretive
Methods, 43 Vanderbilt Law Review 565, 567 (2021).

10 What is a commercial contract? (2023), https://oneflow.com/blog/what-is-a-commercial-
contract/ (son baxis 1 oktyabr 2025).

11 Miiqavileler Hiiququ haqqinda Vyana Konvensiyasi, preambula (1969).

12 Zehra Odyakmaz, Genel Olarak Idarenin Sozlesmeleri, 2 Ankara Haci Bayram Veli
Universitesi Hukuk Fakiiltesi Dergisi 1, 10 (1998).

13 Wondwossen Wakene, The Law of Administrative Contracts, University of Gondar, 6
(2009). Burada bax:

https://www.lawethiopia.com/images/teaching materials/administrative-contracts.pdf (son
baxis 7 fevral 2025).
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Tiirk hiiquq adasbiyyatlarinda ictimai xidmate dovlat orqanlari ve ya publik
hiiquqi saxslar tersfinden va ya onlarin nazarsti altinda, timumi va ortaq
ehtiyaclarin qarsilanmasi, ictimai menafenin qorunmasi tgiin davamli ve
gqabaqgcadan miisyyen olunmus formada hayata kecirilon faaliyyat kimi
anlayis verilir.*

Fransa Respublikasinin Dovlat Surasimin Epoux Bertin v. Minister of
Agriculture isi tizra 20 aprel 1956-c1 il tarixli Qararmnda' razilagsmanin inzibati
miiqavilo hesab edilo bilmasi tiglin iki asas meyar formalasdirilmigdir:
toraflarindan birinin dévlat orqan1 olmasi (orqanik meyar) ve ya miiqavilenin
imumi hiiqugdan kenar madde ehtiva etmasi, habelo onun predmetinin
birbasa ictimai xidmatin yerina yetirilmasi toskil etmasi vo ya bu miiqavilenin
ictimai xidmatin icrasmin bir formasi olmasi (eksorbitant meyar).1¢

Ictimai shamiyyatli magsadlars sahiyys, naqliyyat, pogt, infrastruktur, su,
elektrik enerjisi, qaz ve s. aid edilir. ictimai shamiyyatli maqsadlarin icrasinin
inzibati orqanlar tersfinden miiqavile ssasinda miisyyen soxslere havale
edilmoesinin hom mitisboat, hom do menfi neoticaleri olsa da, bu milli vo
beynoalxalq praktikada genis tetbiq edilmekdadir. Masslen, 2007-ci ilde
London metrosunun yenilonmesi {ic¢iin elan edilmis tenderin qalibi
“Metronet” sirkati ilo Boytik Britaniyanin Neqliyyat Nazirliyi arasinda mahz
inzibati miiqavile imzalanmigdir.?”

Yuxarida da geyd edildiyi kimi, inzibati miiqavile anlayis1 6ztinde ham
miilki, hem ds inzibati hiiquq miinasibstlerinin xiisusiyyetlerini
birlagdirdiyinden bu miiqavilenin hiiquqgi asasin1 miisyyen etmak ¢otinlik
yaradir. Inzibati miiqavilalerin hiiqugi sasini inzibati hiiquq normalari tagkil
etmolidir. Inzibati hiiquq normalar1 miivafiq doévlat orqanlari terafinden
miieyyon edilon ve icrast macburi xarakter dasiyan els bir davranis
qaydalardir ki, o yalmiz idaragilik fealiyyeti ilo olagedar olan ictimai
miinasibatlori nizama salir ve lazim geldikde dovletin macburetmas
mexanizmlari ilo miihafize edilir. Bu normalar idaracilik miinasibatlorinds

14 Uyanik, yuxarida istinad 8, 110.

15 Daha atrafli bax: Conseil d’Etat, 20 avril 1956, Epoux Bertin et Ministre de 1’agriculture ¢/
consorts Grimouard et autres, https://www.conseil-etat.fr/decisions-de-
justice/jurisprudence/les-grandes-decisions-depuis-1873/conseil-d-etat-20-avril-1956-epoux-
bertin-et-ministre-de-l-agriculture-c-consorts-grimouard-et-autres (son baxis 8 fevral 2025).
Hamginin bax: Pierre Tifine, La Redéfinition des Criteres Jurisprudentiels de Qualification des
Contrats Administratifs, 626 La Lettre Juridique 14 (2015). Burada bax:

https://www .lexbase.fr/article-juridique/26148526-doctrine-la-redefinition-des-criteres-
jurisprudentiels-de-qualification-des-contrats-administratifs (son baxis 8 fevral 2025).

16 Conseil d’Etat, Section, 20 avril 1956, Epoux Bertin, requéte numéro 98637, rec. p. 167,
https://www.revuegeneraledudroit.eu/blog/decisions/conseil-detat-section-20-avril-1956-
epoux-bertin-requete-numero-98637-publie-au-recueil/ (son baxis 1 oktyabr 2025).

17 Serap Giil Kir & Levent Kosekahyaoglu, Kamu Ozel Sektor Ortakligi: Birlesik Krallik ve
Tiirkiye Karsilastirmasi, 16 Omer Halisdemir Universitesi Iktisadi ve Idari Bilimler Fakiiltesi
Dergisi 574, 591 (2023).
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istirak edan subyektlarin hiiquq ve vazifelarini, habels idaracilik orqanlarmm
qurlusunu, tagkili qaydalarin ve fealiyyest metodlarmi miisyyen edir.!s

Inzibati hiiquq normalar1 Azerbaycan Respublikasinin Konstitusiyasinda,
Azarbaycan Respublikasinin Inzibati Xotalar ve Inzibati-Prosessual
Macallalarinds, “Inzibati icraat hagqinda” Qanununda ve digar normativ-
hiiquqi aktlarda 6z oksini tapir. Hiiquqi bazasim1 sadalanan ganunvericilik
aktlar1 toskil eden ve xiisusi hiiquq miinasibstlorinin yaranmasina,
doayismasine ve xitamina yonalmemis miiqavilalar inzibati xarakters malik
ola bilarlor.

Inzibati miiqavilenin hiiquqi bazasini miiayyenlogdirdikden sonra, bu
bazanin hansi hiiquq miinasibatlarine xidmat etdiyini tasbit etmak zarurati
yaranir.

Inzibati miiqavile inzibati hiiquq miinasibatlerinin yaranmasina,
doayismasine ve xitamina yonalmis olmalidir. Inzibati hiiquq miinasibatlari
inzibati hiiquq normalar ils nizama salinan idaracilik xarakterli ictimai
miinasiboatlordon ibaratdir. Homin ictimai miinasibatlords istirak eden
toroflor inzibati hiiquq normalar ilo miieyyen edilen qarsilighh hiiquq vea
ohdalik dasiyirlar. Lakin diger hiiquq miinasibatlorinden farqli olaragq,
inzibati hiiquq miinasibatlorinde istirak eden toroflordon biri {istiin
selahiyyetlars malik olur.”

Miilki hiiquq miinasibatlerinden forqli olaraq, inzibati miiqaviloden irali
golon hiiquq miinasibatlarinds ictimai maraqlarla ferdi maraqlar qarsi-
qarstyadir vo heg¢ bir halda fordi maraq ictimai marag1 tistaloya bilmaz.
1ctimaiyyatin monafelarinin miidafiagisi kimi ¢ix1s eden dovlst organin iistiin
hiiquqi movqgeya malik olmasi bu baximdan aglabatandr.

Inzibati hiiquq miinasibati istirakcilarmdan birinin iistiin hiiquqi mévqeyo
malik olmas1 inzibati miiqavilonin xarakterine do 0z tesirini gostorir. Bu
miinasibatlerds inzibati orqan digar terafle miiqayisads foarqli hiiquglarin
dasiyicisi olur (messlen, inzibati orqanin ictimai maraqlarin qorunmasi
zoarurati yarandiqda, inzibati miiqaviloni birterafli qaydada dayisdirmak vo
ya legv etmak hiiququna malik olmasy;, miiqavile {izre toraflorin 0z
vazifalarinin icrasina bilavasite miiqavile torafi olan inzibati orqan terafinden
nazaret edilmasi, zerurat olduqda mahkems goarar1 olmadan sanksiyalarm ve
digor todbirlerin totbiq edilmasi, qanunla inzibati orqaninin miistosna
solahiyyatine aid edilmis vezifslorinin icrasinin miiqavils iizrs miibahisasiz
gebul edilmasi vo s.).

Inzibati miiqavilads inzibati orqanin salahiyyatli toraf olmasi diger terafin
hiiquq ve azadliglarinin pozulmas: kimi tofsir edilo bilmoz. Belo ki, ilk
novbades miiqavilanin digar tarafi dovlstin macburedici giiciinii gebul edarak
inzibati hiiquq miinasibatinin istirakgisi olur, daha sonra ise miivafiq inzibati

18 Baxtiyar Atakisiyev, Inzibati Hiiquq ve Terminlar, 11 (2008).
9 Yeno orada, 16.
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organla miiqavile baglayir. Dovlat organinin tistiin hiiqugi mévqeyinden sui-
istifadesi naticoesinda digar tarafin hiiquqlarinin asassiz va zorurat haddinden
¢ox pozuldugu hallarda hiiquglar: pozulan terafin mehkema miidafiasinden
istifade etmak, miiqaviloni mehkama gaydasinda miibahisalondirmak va ya
birtorafli qgaydada lagv etmak hiiququnun qanunvericilikde tasbit edilmasi
fiziki ve hiiqugi soxslorin hiiquglarinin  miidafissi baximindan
moaqsadamiivafiq olar.

B. Inzibati miiqavilanin névlari va xarakterik xiisusiyyatlari

Inzibati miiqavilenin anlayist ve hiiquqi tebisti miisyyenlasdirildikden
sonra onun miixtalif formalarmin va tatbiq sahalarinin sistemlasdirilmasi
xiisusi ohemiyyat kasb edir. Miixtalif hiiquq sistemlarinds inzibati
miiqavilalarin ndvlari ve onlarin xarakterik xiisusiyyatlori forqli yanagmalarla
izah olunur ki, bu da inzibati miiqavils institutunun gevik va coxsaxali hiiquqi
tobiate malik oldugunu gosterir. Asagida inzibati miiqavilslorin asas novlari
va onlar1 digar miiqavile formalarindan farqlandiran asas xiisusiyyetler tahlil
edilir.

Almaniya Federativ Respublikasinin Inzibati-Prosessual Macallasinin 54-
cii maddasinda inzibati miiqavilaye verilon anlayisda qeyd edilon “inzibati akt
gabul etmok avazina” ifadssi, bu miiqavilenin formalarindan biri olan
subordinasiya miiqavilesinin  (red. subordinationsrechtlicher — Vertrag)
alamatlarini ehtiva edir.? Bels ki, subordinasiya hiiququna asasan baglanilan
inzibati miiqavilslarin taraflari arasinda tabelilik miinasibatlori mévcud olur,
yoni bu nov inzibati miiqavils publik hakimiyyat dastyicis1 olan dévlat orqan:
ilo fiziki ve ya hiiquqi sexsler arasmnda baglanilir.? Bu nov inzibati
miiqavilonin tam oksi ise toroflori berabarhiiquqlu subyektlor olan,
koordinasiya hiiququna ssaslanan miiqaviladir.?

Homin Macallonin 55 vo 56-c1 maddalarinde inzibati miiqavilonin
kompromis ve ekvivalent novleri ds ferglendirilmisdir. Bels ki, kompromis
(barisiq) miiqavilalori movcud olan geyri-miiayyonliklorin inzibati organ
torofinden faktiki hallarmm ve ya hiiquqi vaziyystin lazimi gokilda
aragdirilmasindan sonra qarsiliqli giizest (kompromis) yolu ile aradan
qaldirilmas: maqsademiivafiq hesab edildiyi hallarda baglanilir. Ekvivalent
(miibadils) miiqavilalori miiqavile terafinin miigavilonin magsadinae uygun
olaraq inzibati orqanin gosterdiyi xidmetlorden faydalanmaq {iglin ona
miiayyan qarsiliq 6demayi 6hdesine gotiirdiiyi hallarda baglanilir.?

2 Daha atrafli bax: Paul Hiither et al., Der Offentlich-Rechtliche Vertrag gem. §§ 54 ff. VwVfG —
Teil 1, 44 Juristische Ausbildung 304 (2022).

21 Daha atrafli bax: Andrea Loher, Der offentlich-rechtliche Vertrag (2009). Burada bax:
https://www.uni-

trier.de/fileadmin/fb5/prof/OEF005/Andrea  Verwaltungsrecht /Fall 8/D OER Vertrag.pdf
(son baxig 11 fevral 2025).

22 Yeno orada.

2 Yuxarida istinad 7, § 54.
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Elaca da tiirk hiiquq nazeariyyasindas inzibati miiqavilonin dovlstin iqtisadi
maraqlar1 baximindan aktiv ve passiv novlari da farqlandirilir. Aktiv inzibati
miiqaviloni baglamagla publik hakimiyyat dasiyicist olan dovlet miiayyan
golir alds edir ve ya iqtisadiyyatin inkisafina tohfs verir. Bu miiqaviloaya
niimuna olaraq dovlatin boyiik mablogda galir alde etmasine sorait yaradan
magistral yollarin ¢ekilmasini gostarmak olar. Passiv inzibati miiqavils isa
dovlat tiglin miisyyen xarclors ve maddi itkilara sebab olur. Bu miiqavilaya
niimuna olaraq miiayyan iglorin goriilmasi ve ya xidmatlarin gostorilmasi
haqqinda inzibati miiqavilslari gostarmak olar.

Inzibati miiqavilanin noévlari ilo slagadar maraqli magamlardan biri da
ondan ibaratdir ki, bazi 6lkalerin daxili qanunvericiliklari bir sira miilki-
hiiquqi miiqavilalari, sirf taraflorinden birinin inzibati organ oldugu tgtin
inzibati miiqavils kateqoriyasma aid edir. Masalon, Cin Xalq Respublikasmimn
“Sehar dasmmmaz emlakinin idars olunmasi hagqinda” Qanununa asasen,
dovlats maxsus torpaqdan istifads hiiququnun verilmasi haqqinda miiqavils
tipik inzibati miiqaviledir. Bu miiqaviloays asasen, dovlet adindan ¢ixis eden
inzibati orqan miieyyen miiddst arzinde dovlets maxsus olan torpaqdan
istifade hiiququnu miiqavilanin digar tarafine verir, bunun miiqabilinda ise
hoamin miiqavile terafi miieyyan oOdanislor etmsali va torpag inkisaf
etdirmalidir.”

Hom miilki-hiiquqi aqdlarin, hem da inzibati miiqavilenin vacib
elementlarindan biri de onun teraflaridir. Inzibati miigavilenin taraflorinden
biri miitlaq sokilda inzibati orqan olmalidir. Inzibati orqanin istiraki olmadan
baglanilan miiqavils inzibati miiqavile hesab edile bilmaz. Burada inzibati
orqan dedikds, Azarbaycan Respublikasmin miivafiq icra hakimiyyaeti
orqanlari, onlarin yerli (struktur) ve diger qurumlari, baladiyysler, habels
ganuna asason inzibati akt gebul etmak salahiyyoti verilmis har hansi fiziki vo
ya hiiquqi sexs? basa diistiliir.

Inzibati organlarin konkret siyahisi Azarbaycan Respublikasi Nazirlor
Kabinetinin 28 avqust 2007-ci il tarixli 136 nomrali gorari ilo tosdiq edilmis
“Inzibati orqanlarin Tesnifati”-da? gosterilmisdir. Lakin hemin Tesnifatda
gostarilon inzibati orqanin teraf oldugu biitiin miiqavilsler he¢ da inzibati
miiqavile deyil. Bels ki, inzibati orqan miilki-hiiquqi xarakterli (podrat, alqi-
satq1 ve s.) miiqavilalar, habels 6z amoakdaslari ilo emak miiqavilslori baglaya

24 Ahmet Imami & Mirlinda Batalli, The Role of Administrative Contracts in the Field of Public
Administration, 7 Access to Justice in Eastern Europe 393, 400 (2024).

% Urban Real Estate Administration Law of the People's Republic of China [Cin Xalq
Respublikasinin “Sehar dasinmaz smlakinin idars edilmasi haqqinda” Qanunu], mad. 8-22
(2007). Burada bax:
https://www.lawinfochina.com/Display.aspx?LookType=3&Lib=law&Cgid=96792&1d=6353
&SearchKeyword=&paycode= (son baxis 10 sentyabr, 2025).

2 “Inzibati icraat haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 2.0.1 (2005).

27 Daha atrafli bax: “Inzibati orqanlarin Tasnifat1”nin tesdiq edilmasi haqqinda Azarbaycan
Respublikas1 Nazirlor Kabinetinin Qorar1 (2007).
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bilor. Bu baximdan yalniz inzibati miiqavilenin tarafinin inzibati organ olmasi
onun inzibati miiqavile oldugunu demaya asas vermir.

Inzibati miigavilenin diger terafi gisminde inzibati-prosessual hiiquq ve
fealiyyat qabiliyyetine malik olan saxslar ¢ixis eds bilar. Fiziki ve ya hiiquqi
soxslor, dovlet orqganlari ve ya beladiyyoalor inzibati-prosessual hiiquq
qabiliyyetine malikdir.®® Miilki hiiquq normalarma uygun olaraq tam
fealiyyat qabiliyystli sayillan soxslor inzibati-prosessual foaliyyat
qabiliyyatine malikdirler.?

Fiziki gaxslarin, mikro ve ya kigik sahibkarliq subyektlari olan hiiquqi
soxslorin inzibati miiqavilonin tersfi gisminde ¢ix1s edsa bilmasi inzibati
miiqavilonin predmeti baximmdan aglabatan seslonmase ds,* Azarbaycan
Respublikasinin qanunvericiliyinin analogiya tizrs tetbigi bu masalonin da
hall edilmasine komak edir. Belo ki, “Dovlet satinalmalar1 haqqmda”
Azarbaycan Respublikasinin Qanununun?! 5.1-ci maddasine asasen, “istanilon
rezident wva qeyri-rezident tachizatct Azarbaycan Respublikasinda  kegirilon
satinalmalarda istirak eda bilar” .2

Hoamin Qanunun 1.1.26-c1 maddasine asasan, “tachizat¢t satinalan tagkilatla
baglanacaq va ya baglanmig satinalma miiqavilasinin, yaxud ¢arciva sazisinin
potensial va ya real tarafi olan fiziki saxs, hiiquqi saxs va ya hiiquqi saxs yaratmadan
birga faaliyyat aparmagq iiciin hiiquqi va (va ya) fiziki saxslarin miiqavilo asasinda
yaratdigr miivaqqati va ya daimi birliyidir” 3

Qanunun telebinden de goriindiiyii kimi, dovlst satmnalmasi haqqinda
miiqavilonin tarafi istonilen fiziki va ya hiiquqi soxs ola bilar. Odur ki, inzibati
miiqavilonin terefi gisminde de fiziki sexslerin, habels mikro ve kigcik
sahibkarliq subyektlori olan hiiquqgi soxslorin ¢ixis etmasi ganunauygun
hesab edils bilar.

28 Azarbaycan Respublikasinin Inzibati-Prosessual Macallasi, mad. 25 (2009).

2 Yeno orada, mad. 26.

% Bu fikrin asasinda inzibati miiqavilanin ictimai shemiyyatli maqgsadlarse, yoni, biitovlitkds
comiyyata va ya onun boyiik bir hissasine xidmat etmasi dayanir. Bels ki, ictimaiyyatin
maraglarinin tamin olunmasina yonalen islorin goriilmasi ii¢lin miiqavile tarafinin asasl
maddi-texniki infrastruktura (xiisusi avadanliglar, pesokar is¢i heyoti, idareetma vo s.) sahib
olmalidir. Fiziki sexslarin, mikro ve kicik sahibkarliq subyektlarinin bu tip miiqavilslarin
icrasini tokbasina hayata kegira bilmasi real saslonmadiyinden, bels miiqavilslarin tarafi
gisminda praktiki cahatdan asasan hiiqugqi soxslerin ¢ixis etdiyini demak miimkiindiir.

31 “Dovlat satinalmalar1 haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 5.1 (2023).

3% “Normativ hiiquqi aktlar hagqinda” Azearbaycan Respublikasinin Konstitusiya
Qanununun 13.1-ci maddasi ile tasbit edilmis “konkret ictimai miinasibatlori tanzimlayan
qanunvericilik normalar: olmadigda hiiququn analogiyasindan va ya ganunun analogiyasindan
istifada oluna bilar” gdstarisini nazars alaraq, Azarbaycan Respublikasinin qanunvericiliyinda
tosbit edilmemis inzibati miiqavilays an yaxin hiiquqi anlayisin tasbit edilmasi {igiin bu
maddays istinad edilmis, qanunun analogiyasindan istifads edilmisdir.

3 Yuxarida istinad 31, mad. 1.1.26.
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Inzibati miiqavilanin taraflarinin har ikisi inzibati orqan ola bilar, bir sortls
ki, hamin miiqavile ictimai shamiyyetli magsadlere nail olunmas: {igiin
baglanilsin ve inzibati orqanlarin qarsiligh faaliyyati ilo alagadar olmasin.

Azarbaycan Respublikasinin miilki qanunvericiliyi ils tosbit edildiyi kimi
miiqavile oferta ve aksept wvasitesi ile baglanilir3 Miilki-hiiquqi
miiqavilslerds de oldugu kimi, inzibati miiqavilalarin baglanmasmadak olan
moarhoalada inzibati orqan miiqavile baglamaq niyyastini ifads edan oferta vers
bilar. Lakin inzibati miiqavilonin baglanmasi tiglin verilon ofertan1 movcud
ganunvericilik baximindan “tender miisabigasinin elan edilmasi” kimi tafsir
etmok daha moaqgsedemiivafiq olar. Tender miisabiqgosini elan edan inzibati
organ inzibati miiqavile baglayacag tarafls bagli miisyysan uygunluq sertlori
(meyarlar1) miiayyenlasdire bilor. Bels ki, “Dovlat satmalmalar1 haqqinda”
Azarbaycan Respublikasinin Qanununun 23-cii maddssinds tachizatcilarm
uygunluq gostaricilori nazards tutulmusdur. Homin maddaenin 2-ci bandina
asasen, tachizatgilarm uygunluq gostaricilari tachizatcilara dair iimumi va
xiisusi talablarden ibaratdir.®

Inzibati orqan inzibati miiqavile baglayacag1 soxslera dair hamin imumi
va xlisusi talabloeri rehbar tuta bilar. Elace de inzibati miiqavils institutu
Azarbaycan Respublikasinin ganunvericiliyinds bilavasite tesbit edilacoyi
halda hemin miiqavilenin baglanacag1 sexslerle bagli konkret uygunluq
gostaricilari nazarde tutula bilar.

Belalikls, inzibati miiqavilenin taraflari tiglin miisyyan edilmis uygunluq
gostoricilori  inzibati miiqavile institutunun klassik miilki-hiiquqi
miiqavilelorden forqli hiiqugi mahiyyste malik oldugunu gosterir. Bu
xtisusiyyotlar, xtisusilo da toraflorin se¢im va irade azadliginin mahdudlugu,
inzibati miiqavilalarde koniilliiliik prinsipinin tetbiqins tasir edir.

Uygunluq gostoricilorinin movcudlugu inzibati miiqavilonin daha bir
xarakterik xiisusiyyetinin agkar edilmesine komek gosterir: kontilliiliik
prinsipinin  moévcud olmamasi. Umumi gokilde miiqavilo 6hdeliklori
kontlliiliik prinsipine asaslanir ve miiqavile taraflorinin 6z iradslarins uygun
formada miiqavile ohdsliklerini miisyyen etmoak hiiququ vardir.® Lakin
dovlat orqanlar: ilo baglanan miiqavilalorda qars: toref oksor hallarda real
se¢im azadligma malik olmur.?” Miiqavilenin digar terefi kimi, dovlst orqani
da inzibati miiqavilolorde miiqavile baglayacagr terofi  Ozii
miiayyonlasdirmek imkanina malik olmur. Belo ki, yuxarida geyd edilon
qanunvericilik aktlarmin talsblorinden goriiniir ki, mehz miivafiq meyarlara
cavab veroan goxslorle miiqavilonin baglanmasi nazards tutulur. Odur ki, ham

3 Azarbaycan Respublikasinin Miilki Macsllasi, mad. 405.2 (1999).

% Daha otrafli bax: Yuxarida istinad 31.

% Andrew Robertson, The Limits of Voluntariness in Contract, 29 Melbourne University Law
Review 179, 182 (2005).

% René Chapus, Droit administratif général - Tome 1, 478 (15th ed. 2001).
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inzibati orqan tiglin, hom ds miiqavilenin digar tarafi {i¢iin inzibati miiqavila
koniilliiliik prinsipinden mehrumdur.

Azarbaycan Respublikasinin miilki qanunvericiliyi aqdlerin yalmz iki
noviini, yani, sifahi va yazili névlarini ferqlandirir.?® Hiiquq adabiyyatlarinda
iso miiqavilalorin (eqdlarin) miixtalif novleri forglondirilir. Masalen, sifahi vo
yazili formalara alave olaraq, aqdlarin machul (red. implied contracts),roqomsal
va smart formalarda baglanilan novlari de gostarilir.* Machul miiqavilslar
toraflorin sifahi ve ya yazili razilasmasi olmadan, yalniz niyyst ve amaller
(harakat va ya harokatsizlik) ssasinda baglanilan miiqgavilelardir (masalen,
miistorinin restoranda masaya aylesdikdon sonra yemak sifaris vermasi).*

Yuxarida geyd edilon miiqavils formalarini inzibati miiqavilenin predmeti
va magqsadi ile qarsiliqh sakilde analiz etdikds, bu miiqavilenin sifahi ve ya
machul formada baglanmasi he¢ do moaqgsedemiivafiq deyildir. Bels ki,
inzibati miiqavils 6ziinds ictimai shamiyyatli maqgsadlari birlesdirdiyindaen,
bu daracs vacib razilasmanin sifahi sokilde hayata kegirilmasi hiiquqi geyri-
miiayyenlik yaratmagla birlikda, soxsi manafelarin tamin edilmasi maqgsadilsa
qanunazidd omollors de getirib c¢ixara biler. Bu sebabden, inzibati
miiqavilonin formasi barads qanunvericilikde miitlaq sokilde gosteris ifade
edilmali, inzibati miiqavilanin sifahi xarakteri istisna edilmalidir.

Eyni zamanda inzibati miiqavilalarin notariat qaydasinda tesdiq
edilmasine de zarurst yoxdur. Bels ki, icra orqani gisminde gqanunla ona
verilmis hiiquq ve vazifalarinin dasiyicisi olan dovlet orqaninin selahiyyatli
vozifali soxsi torafinden tesdiq edilmis miiqavilonin etibarlilifina siibha
yaranmamali, onun slave tasdiq prosedurundan kec¢masine ehtiyac
olmamalidur.

Bu baximdan inzibati miiqavilalarin bir qayda olaraq sads yazili formada
baglanmasi1 imperativ norma kimi tasbit edilmslidir. Sads yazili1 formada
baglanmis inzibati miiqaviloys dair minimum standartlar, vazifali goxs
toroefindean ona verilmis salahiyyoatlerden sui-istifade ve potensial miibahisa
yarada bilocok diger hallarin garsisnin alinmasi {i¢iin qanunvericilikda
konkret normativ gosterigler nazards tutula bilar.

Beloliklo, inzibati miiqavilonin anlayisi, hiiquqi tebiati vo xarakterik
xtisusiyyetlorinin miisyyenlesdirilmesi gostarir ki, bu institut inzibati veo
miilki hiiquq prinsiplerinin sintezi naticasinde formalasmis miistaqil hiiquqi
kateqoriyadir. Inzibati miiqavilo ham idareetms solahiyyatlorinin hayata
kecirilmasino, hom do teraflorin qarsihigh hiiquq ve vozifelorinin
razilasdirilmasma xidmet etdiyinden onun diger hiiquqgi institutlarla
miiqayisali tohlili xtisusi ehamiyyat koasb edir.

3 Yuxarida istinad 34, mad. 329.2.

¥ Toby Irwin, Contract law: Understanding agreements and obligations (2024),
https://www lexinter.net/law/contract (son baxis 5 sentyabr 2025).

4 Implied contract (2022), https://www.law.cornell.edu/wex/implied contract (son baxis 5
sentyabr 2025).
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II. Inzibati miiqavilanin miiqayisali tahlili

A. Inzibati miiqavils ils miilki-hiiquqi miigavilanin
miiqayisali tohlili

Inzibati miigavile institutunun mahiyyetinin daha dearinden anlagilmasi
iclin onun diger hiiquqi institutlarla miiqayiseli tohlili mithiim elmi
ohomiyyat dasiywr. Miiqayise inzibati miiqavilonin serhadlarini, tatbiq
dairasini ve farqlondirici hiiquqi meyarlarin1 deqiq miisyyen etmoays imkan
verir. Bu baximdan, asagida inzibati miiqavilenin miilki-htiquqi miiqavils ila
miiqayisali tehlili aparilacaqdir.

Hiiquq adabiyyatlarinda ve praktikada inzibati miiqavile diger hiiquqi
fenomenlarls, xiisusile do miilki-hiiquqi miiqavilslerle qarigdirilir. Inzibati
miiqavile ilo shamiyyoetli deracads farqlonan bu institutun eynilasdirilmasi
inzibati miiqavilenin mezmununun diizgiin anlagilmasina mane olur. Bu
sobabden da inzibati miiqavilenin miilki-hiiquqi mitiqavilselorden forqli
cohatloerinin aragdirilmasi ve miiqayisali tahlili olduqca shamiyyatlidir.

Adinda “miiqavile” soziindan istifades edilmasi inzibati miiqavileni miilki
hiiququn predmeti kimi anlasilmasina gatirib ¢ixarsa da, he¢ de biitiin
miiqavileler miilki hiiququn tenzimetms predmetine daxil deyildir. Omoak
miiqavilasi kimi inzibati miiqavils de aqdlarin miistasna formas: kimi miilki
hiiququn tenzimetms predmetins aid edilmamalidir.

Inzibati miiqavilaleri miilki-hiiquqi miiqavilalorden forglondirmak {iciin
bir ne¢ge meyara asaslanilmalidir. Bu meyarlara asagidakilar daxil edils bilar:

[lkin olaraq, inzibati miiqavilani miilki-hiiquqi miiqaviladen forqlandiron
osas cohet miiqavilonin magsadidir. Inzibati miiqavilelorin baglanmasmin
tomoalindoki moagqgsadler ictimaiyyate xidmat goOstorilmesi, comiyyaetin
maraqglarmin qorunmasi ve inzibati orqanlarin faaliyyetinin semsorali
toskilidir. Belalikls, inzibati miiqavilalerin asas maqgsadi timumi manafenin
tomin edilmosidir.

Inzibati miiqavilalorden forqli olaraq, miilki-hiiquqi miigavilalorin asas
moagsadi isa fordi maraqlarin miidafissidir. Fordi maraq dedikds, har hansi
bir sexsin goalir (manfoat) vo ya istiinlitk alde edilmasins, miisyyen islarin
goriilmasine va ya xidmatlorin gostorilmasine yonalmis xiisusi (individual)
hadafi nezardae tutulur (messlen, kredit miigavilasi).

Inzibati orqanlar miilki-hiiqugi miiqavilenin terafi kimi ¢ixis eds bilarlar,
bels ki, inzibati orqanlar yalniz ictimai menafenin miidafio edilmasi {iglin
deyil, eyni zamanda, hiiquqgi sexs kimi 6ziiniin fardi maraqlarmin temin
edilmasine yoOnalmis miiqavilalor baglaya bilerlor. Masalon, Azarbaycan
Respublikasinin Dovlet Gomriitk Komitasinin “Azarterminalkompleks”
Birliyi (bundan sonra — Birlik) tipoqrafiya ve ¢ap meahsullarinin satin alimmasi
moagsadila miisabiga (tender) elan etmis, miisabiqe ¢arcivesinds cap ve yazi
kagizi, stol lavazimatlari, islomali (bazakli, naxish) kagizlar, biznesds istifada
edilon kagizlar, cantalar vo s. alinmasi nezarde tutulmusdur. Birlik bu
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mohsullar1 alarken inzibati miiqavile deyil, miilki-hiiquqi miiqavils olan
satinalma miiqavilssi baglayacaqdir.

Yuxarida qgeyd edilon miiqavilonin miilki-hiiquqi xarakterli olmasi
qanunvericiliyin kolliziyasina gatirib gixarir. Bels ki, Birlik tipoqrafiya ve cap
mohsullarmi fardi istifads tiglin deyil, birliyin fealiyyastinin tomin edilmasi
ug¢lin satm alir. Birliyin faaliyyeti ise ictimai xarakter dasidigindan ve
comiyyatin imumi moanafelsrinin miidafissine yonsldiyinden dolayis: ila
miiqavile inzibati hiiquq miinasibatlorinin yaranmasina gatirib ¢ixarir. Bu
zaman, miiqavilenin magsadi halledici rol oynayir: miiqavils inzibati orqanin
ganunauygun sokilde golir alde etmoak magsadlarine xidmat etmis olsa idi,
miilki-hiiquqi; inzibati orqanin vezife sslahiyyatlerinin icrasinin temin
edilmasine yonalmis olsa idi, inzibati miiqavile adlandirilmalidir. Hatta tiirk
hiiquq adebiyyatlarinda gosterilir ki, iimumi qayda olaraq inzibati
miiqavilalorin xiisusi hiiquqi miiqavilalarden farqlondirilmasi {iglin
miiqavilenin mazmununa diqgat yetirilmalidir. 9gar miigavilenin mazmunu
inzibati hiiququn ahata dairasine daxil olursa, bu, inzibati, oks halda miilki-
hiiquqgi miiqaviladir.#!

Ikinci olaraq, inzibati miiqavileni miilki-hiiquqi miigavilodan forqlandiren
cohoatlorden biri da, miigavilonin miiayyan prosedurlara va formal talablara uygun
sokildo hazirlanmasidir. Aydindir ki, miilki-hiiquqi miiqavilsler taraflorin
sorbast iradasine ve miilahizasine uygun sokilds, onlarin 6z arzu va
istoklorinin, maraq ve monafelsrinin oks edilmoesi ils baglanilir. Bu
prosedurun asasinda miilki qanunvericiliyin asas prinsiplorinden biri olan
miiqavileler azadligi*? dayanir. Homin prinsipden irsli gelerek fiziki ve
hiiquqi soxslarin azad surstde miiqavilalor baglamaq ve bu miigavilalarin
mazmununu miisyyanlagdirmak, eloco de Miilki Mbacsallade nazarde
tutulmayan, lakin ona zidd olmayan miiqavilalar baglamaq hiiququ® tasbit
edilmisdir.

Miilki-hiiquqi miigavilslarin baglanmasi zaman taraflarin azadli1 soziin
hoar moenasinda aglabatandir, ¢iinki bu miiqavilslorin toroflori 6z fordi
maraqlarmin miidafisacisi kimi ¢ixis etdiklarinden mezmun ve mahiyyatca
sorfali olmayan miiqgavilalori baglamaqdan yayinmaqda da azad olmalidirlar.

Lakin miilki-hiiquqi miiqavilalarden farqli olaraq, inzibati miiqavilaler
ganunla miiayyenlasdirilmis prosedurlar asasinda ve formal teloblars riayat
edilmaklo hazirlanmalidir. Bels ki, inzibati miiqavilonin baglanmasinadak
olan morhole (baxmayaraq ki, hazirki qanunvericilik bu marhsladen sonra
inzibati orqan1 miilki-hiiquqi miiqavile baglamagq salahiyyati ilo tomin edir)
qanunvericilikde tasbit edilmisdir. Masalon, yuxarida gosterilon niimunada
Birlik tipoqrafiya ve ¢ap mohsullarini satin alarken “Dovlst satmalmalar:

41 Yuxarida istinad 8.
42 Yuxarida istinad 34, mad. 6.1.5.
4 Yeno orada, mad. 390.1.
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hagqinda” Azesrbaycan Respublikasmnin Qanununun 26-ci maddasi ile
miiayyanlasdirilmis prosedur qaydaya riayst etmakls satinalma barads elan
vermisdir.* Elan naticesinde kegirilocok miisabigenin (tenderin) qgalibi olan
sirkotlo Birlik arasinda satmalma miiqavilesi baglanilacaqdir. Hemin
satinalma miiqavilesinin niimuneavi formasi Azerbaycan Respublikasi
Nazirlor Kabinetinin 2023-cti il 30 dekabr tarixli, 502 nomrali “Satmmalma
predmeti tizrs satinalma miiqavilesinin niimunavi formasimin tesdiq edilmasi
vo “Mallar (islor vo xidmatlar) tizra satinalma miigavilesinin niimunasi”nin
tosdiq edilmesi haqqinda” Azarbaycan Respublikas1 Nazirlor Kabinetinin
2003-cti il 28 fevral tarixli 34 nomrali Qararmin logv edilmasi barads” Qarar1*
ilo miiayyonlosdirilmisdir.

Homin Qorarin “Miibahisali measalalorin holli” adlanan 29-cu bondinin
ikinci yarmmbendinds gosterilmisdir ki, miibahiseli masalalarin ve qeyri-
miiayyanliklarin halli danisiqlar yolu ila 30 (otuz) giin miiddatinde miimkiin
olmadiqda, bu masalaler Azerbaycan Respublikasmin  movcud
ganunvericiliyine va Azarbaycan Respublikasinin tarafdar ¢ixdigi beynalxalq
miiqavilelerin gartlarine asasen hall edilmalidir.* Buna baxmayaragq,
miiqaviledan irsli gelen miibahiselerin holl edilscayi konkret mahkemsa
instansiyas1 gostorilmamisdir. Inzibati miiqavile institutunun Azerbaycan
Respublikasinin qanunvericiliyinde birbasa ve ya dolayr gsokilde oks
etdirilmamasine asaslanaraq, hamin miiqaviladan irsli galon miibahisalarin
timumi mahkamsalerin yurisdiksiyasma aid edildiyi genastins gelmak olar.
Dolayist ilo, homin miiqavilo {imumi mahkamsalerin yurisdiksiyasina aid
edildiyindan, miilki-hiiquqi xarakterli hesab edilacakdir.

Bir diger niimuna isa “Dodvlat-6zal terafdashgl haqqinda” Azarbaycan
Respublikasinin Qanunundan verils biler. Homin Qanunun “Ddivlat-0zal
tarafdasligr miiqavilasinin sartlori, baglamilmasi, dayisdirilmasi va lagvi qaydasi”
adlanan 5-ci fasli (21-24-cli maddaler) dovlet-6zal terafdasligl miiqavilesi ve
onun gartlari, miiqavilenin deayisdirilmesi va lagv edilmasi, birbasa danigiglar
asasinda miiqavilonin baglanilmasi gaydasini tonzimlayir.” Homin Qanunun
1.1.1-ci maddesine esasen, dovlat-0zal torafdashigr dovlet xidmetlarinin
gostorilmasing, eloco do hamin xidmatlorin gosterilmasi ilo bagh
infrastrukturun yaradilmasma ve idarsedilmasine dair bu Qanuna uygun

44 Yuxarida istinad 31, mad. 26.

4 Daha atrafli bax: “Satinalma predmeti {izra satinalma miiqavilasinin niimunavi
formasinin tasdiq edilmasi vo “Mallar (isler ve xidmatlar) iizre satinalma miiqavilasinin
niimunasi”nin tesdiq edilmasi haqqinda” Azarbaycan Respublikasi Nazirlor Kabinetinin
2003-cti il 28 fevral tarixli 34 nomrali Qararinin lagv edilmasi barads Azerbaycan
Respublikas: Nazirlar Kabinetinin Qoarar1 (2023). Burada bax: https://e-
ganun.az/framework/56046 (son baxis 3 sentyabr 2025).

4 Yens orada, 29.2-ci yarimband.

¥ “Dovlet-6zal terafdasligl haqqinda” Azerbaycan Respublikasinin Qanununu, mad. 21-24
(2022).
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olaraq baglanilan miiqaviloya asaslanan dovlat torafdas: ilo 6zal terafdasin
birge foaliyyatidir.

Maddalarden do goriindiiyii kimi, dovlet-6zal terafdashigi haqqinda
miiqavils hiiquqi tebiatce potensial inzibati miiqaviladir. Bels ki, dovlat-6zal
torafdaslhigt haqqinda miiqavilonin baglanmasi moaqsadi ilo inzibati
miiqavilenin baglanmasi maqgsadi tist-liste diistir.

Hamin Qanunda ziddiyyet yaradan yegans hal “Dovlat-6zal tarafdasligina
dair qanunvericilik” adlanan 2-ci maddesdan qaynaqlanir: Dovlst-6zal
torofdashigina dair Azarbaycan Respublikasinin qanunvericiliyi Azarbaycan
Respublikasinin ~ Konstitusiyasindan, bu  Qanundan, Azarbaycan
Respublikasmin Miilki Macallesindan, “Investisiya foaliyyati hagqmnda”,
“Lisenziyalar ~vo icazslor haqqinda” Azarbaycan Respublikasinin
ganunlarindan ve bu sahads miinasibatlori tenzimlayen Azarbaycan
Respublikasinin diger normativ hiiquqi aktlarindan, habels Azarbaycan
Respublikasinin tarafdar ¢ixdig1 beynalxalq miiqavilslerden ibaratdir.®

Maddanin ohata dairasine Azarbaycan Respublikasmin inzibati hiiquq
miinasibatlerini tenzimleyen qanunvericilik aktlarinin daxil edilmamasi va
asasen, miilki qanunvericilik aktlarinin gosterilmasi hemin miiqavilanin
novini konkret miisyyanlesdirmayi miimkiinstiz edir. Slave olaraq,
Azarbaycan Respublikasi Nazirlor Kabinetinin “Dovlet-6zal terafdashg:
Qaydalar1’nin tesdiq edilmasi haqqnda” 18 mart 2024-cti il tarixli, 167
nomrali Qararmin 21.2 ve 21.2.14-ci yarimbendlsrinds gostarilmisdir ki,
“Dovlat-6zal tarafdashigr layihasinin xiisusiyyotlorindon asili olaraq, dévlat-0zal
tarafdasligr miiqavilasina Qanunun 22.1-ci maddasinda gostarilonlordon alava,
miibahisalarin hallinin (iimumi gaydasi (inzibati va mohkama), miibahisalarin hallinin
siiratlondirilmis  yollar1 va s.) do alava edilmasi mnozardon kegirilir”.** Bu
miiqavilodan irsli goalon miibahisalorin hanst mahkemalards hall edilmasi
barads konkret gostoris nazerde tutulmadigindan, dovlst-6zal terafdaslhig:
hagqinda miiqavilslerin des inzibati miiqavile oldugu genastine galmak
olmaz.

Ugiincli  olaraq, inzibati miiqaviloni miilki-hiiquqi miiqaviladen
forglondiran diger bir coheat miigavilonin icrasina nazarat va lagv edilmasi
prosedurudur. Miilki-hiiquqi miiqavilslerds miiqavilenin icrasma bilavasite
maraqli torof nozarat edir. Masalon, podrat miiqavilesi {izre yasayis sahasinin
tikintisini hayata kegirmak ohdsliyinin podrat¢i terafindan icrasmna noazarast
bilavasite sifarisgi torafinden hayata kegirilir. Azarbaycan Respublikasinin elo
bir ganunvericilik akti yoxdur ki, miilki-hiiquqi miiqavilalarden irali goalon
vazifolorin icrasma nazarst miiayyan inzibati orqanlara havals edilsin. Eloca

48 Yeno orada, mad. 1.1.1.

49 Yeno orada, mad. 2.

50 “Dovlat-6zal terafdaslig Qaydalar1”nin tesdiq edilmasi haqqinda Azearbaycan Respublikasi
Nazirlor Kabinetinin Qorari, 21.2.14-cli yarimboand (2024). Burada bax: https://e-
ganun.az/framework/56623 (son baxis 2 oktyabr 2025).

179


https://e-qanun.az/framework/56623
https://e-qanun.az/framework/56623

OKTYABR | 2025 INZiBATI HUQUQ

da miilki-hiiquqgi miiqavilslar barabsrhiiquqlu subyektlsrin fordi maraqglarmi
miidafis etdiyinden, hamin miiqavile iizre 6hdsliklaerin icrasinda tarefler
maraqli olmal1 vo nazarat etmalidirlor.

Miilki-hiiquqi miiqavilalerin lagv edilmasi proseduru ise hoam Azarbaycan
Respublikasinin Miilki Macellasi® ils, ham da teraflorin razilasmasma uygun
olaraq miiqavils ssasinda miisyyanlesdirilir. Miiqavilenin lagv edilmasi ya
toraflorin razilasmasi ils, ya da mahkemoenin ganuni qiivveye minmis gorar1
ilo miimkiindiir.

Inzibati miiqavilalorde ise miiqavilonin icrasina noazarat ilo bagh forqli
qaydalar nezerds tutula bilar. Belo ki, inzibati miiqavilelorde ictimai
manafenin miidafiagisi kimi ¢ixis eden inzibati orqan miiqavilenin icrasma
bilavasite nazaret etmakls, miigavilenin icrasindaki qiisurlar ve ya diger
neqativ hallarla bagli macburetms tadbirlsri ve ya sanksiyalar tetbiq etmak
hiiququ ilo tamin edilmalidirler. Nazars alsaq ki, inzibati miiqavile ictimai
shamiyyatli magsadlars xidmat edir ve miiqavilanin icrasinda yaranan qiisur
vo ya gecikmoalor yalniz bir ve ya bir ne¢o insana tosir etmadiyinden
(btitovliikde comiyyate ve ya onun boytik bir hissasina tesir etdiyindan), bu
sahada inzibati orqanin tistiin hiiquqi movqeyi tesbit edilmalidir. Masalen,
yuxarida gosterilon London metrosunun yenilonmasi layihasinin icragisi
Metronet sirkati metrostansiyalarin asash yenilenmasini yalniz sernisinlarin
istifadasindon azad sokilde hayata kecirs bilor. Bunun naticesinde hamin
metrostansiyan1 istifade edsn ¢ox sayda sernisin yenidenqurma iglari
yekunlasanadak alternativ naqliyyat vasitalorine axim edir vo bu da saharin
tiimumi naqliyyat sisteminds miisyyan ¢atinliklars sabab olur. Bu zancirvari
naticonin qarsisinin alinmas: ii¢lin miiqavilenin icrasma onu baglayan
inzibati orqan tersfinden bilavasite nozarst edilmesi zaruridir ve ehtiyac
oldugd hemin inzibati orqan miiayyen todbirlorin tatbiq edilmasinda
salahiyyotli olmalidir.

Inzibati miiqaviloys miivafiq olaraq, inzibati orqanin sanksiyalar tatbiq
etmoak salahiyyotina dair xarici 6lkalarin qanunvericilik tacriibasini iki qrupa
bolmak olar: Belgika, Italiya ve Almaniya kimi bazi Avropa lkalarinin dovlat
satinalmalarina dair ganunlarinda® inzibati orqamin miivafiq hallarda
sanskiya tatbiq etmak hiiququ qanunla tesbit edildiyinden, hamin hiiququn
miiqavilods tesbit edilib-edilmamasinin prinsipial shemiyyati yoxdur.
Bununla bels, Finlandiya, Danimarka ve Birlogsmis Kralliq kimi 6lkalar ise
miivafiq ganunlarinda inzibati orqanin sanksiya tetbiq etmok hiiququnu

51 Yuxarida istinad 34, mad. 421-424.

52 Bu hissade dovlst satinalmalarina dair qanunlara istinad edilmasinin asas sebabi, hamin
paraqrafda qeyd edildiyi kimi inzibati miiqavils anlayisina on yaxin anlayisin dovlet
satinalmalar1 miiqavilesinin olmasidir.
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miivafiq satinalma miiqavilesinda tesbit edilib-edilmamasindan asili oldugu
gostarilmigdir.>

Inzibati miiqavile {izrs icrada qgiisur, gecikma vo ya digar neqativ hallarla
alagadar inzibati orqan miivafiq tedbirlari tatbiq etmak salahiyyetine malik
olsa da, bazi hallarda hemin tedbirlarin tatbiqi icragini “terbiys etmak” tiglin
kifayat etmayo bilor. Bu kimi hallarda inzibati orqan miiqavileni birtarafli
qaydada ve mehkemays miiraciat etmaden (miivafiq inzibati akt qebul
etmokld) 1agv etmoak hiiququna malik olmalidir. Bu hiiquq dovlat eamlakini
asassiz gokilda sla kegirerak varlanmaq, hagsiz qazanc alde etmak istayan
hiiquqi soxslari bu kimi harskatlorden ¢ekinmays, qanun ruhunda tarbiye
etmayo rovac veracoakdir.

Belalikls, inzibati miiqavils ilo miilki-hiiquqi miigavils arasinda aparilan
miiqayise gosterir ki, har iki institutun formaca oxsarligmma baxmayaragq,
onlarin mahiyyati, maqgsadi ve hiiquqi naticelari baximmdan fundamental
forqlor moveuddur. Inzibati miigavile publik maraglarm tomin edilmasina,
inzibati funksiyalarin hayata kegirilmoasine ve dovlstin idaracilik
moaqsadlerine xidmat etdiyi halda, miilki-hiiquqi miiqavile teraflarin barabar
hiiquglu iradesine va fordi menafelarin qorunmasina asaslanir. Bu farqlarin
aydin sokilde miisyyanlasdirilmasi inzibati miiqavile institutunun miistaqil
hiiquqi rejim kimi formalagsmasina ve onun digar inzibati alatlarls, xiisusile
inzibati aktla, miinasibatinin daha derinden anlasilmasina zomin yaradir.

B. Inzibati miiqavils ils inzibati aktin miiqayisasi

Inzibati miiqavilonin mahiyyetini tam anlamagq ii¢iin onun yalniz miigavile
institutundan deyil, ham ds inzibati hiiququn klassik aleti hesab olunan
inzibati aktdan farqlondirilmasi xiisusi shamiyyat kasb edir. Bu miiqayisa
inzibati miiqavilonin hiiquqi xarakterini daha aydin miisyyenlasdirmaya
imkan veracoakdir.

[lk olaraq inzibati aktin anlayisindan baglamaq faydali olacaqdir. Alman
hiiqugstinas1 Otto Mayerin torifina gors, inzibati akt icraedici dovlat orqan:
terefindan qanunla ona veriloen salahiyystler asasinda, ssasen, fordi hallarda
totbiq olunur va bu akt gostoris, gorar ve ya icaze formasinda ola bilar. 1977-
ci il Almaniya Inzibati Prosessual Qanununun 35-ci bandinin birinci ctiimlosi
inzibati akt1 belo miiayyen edir: “Inzibati akt, icraedici orqan torafindon fordi
hallar: tanzimlomak iiciin qabul edilon va birbaga, xarici hiiquqi tasiri olan har hansi
amr, qarar va ya digor tadbirdir”.5* Alman hiiququnun tosiri ilo formalasan
Azarbaycan inzibati ganunvericiliyinde ise inzibati aktin anlayis1 bels
verilmisdir: “inzibati akt — inzibati orqan tarafindon timumi (publik) hiiquq sahasina

5 Kevin Munungu Lungungu, Contractual Sanctions in Public Procurement: A European
and UK Outlook (2025), https://www.twobirds.com/en/insights/2025/contractual-sanctions-
in-public-procurement-a-european-and-uk-outlook (son baxis 6 sentyabr 2025).

5 Loami Wolf, In Search of a Definition for Administrative Action, 33 South African Journal on
Human Rights 314, 319 (2017).
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aid olan miiayyan (konkret) masaloni nizama salmaq va ya hall etmak maqgsadila qabul
edilmis va iinvanlandig hiiquqi va ya fiziki saxs (saxslor) iiciin miiayyan hiiquqi
naticalar yaradan qarar, sarancam va ya digar nov hakimiyyat tadbiridir” .55 Bu tedbir
tinvanlandig1 soxs (soxslor) ii¢lin macburi xarakter dasiyir vo homin soxs
(soxslor) ona amal etmaya borcludur.>

Sozstiz ki, inzibati akt inzibati orqan tarafinden gabul edilmalidir, lakin
inzibati orqan tarafindan gebul edilmis her akt inzibati akt sayilmir. “Inzibati
icraat hagginda” Qanunun (bundan sonra — “ITHQ”) 2.0.2-ci maddesinda
tosbit edildiyi kimi inzibati orqan tersfinden gabul edilmis akt yalniz o zaman
inzibati akt kimi qiymatlondirils bilar ki, o inzibati orqan terafinden timumi
(publik) hiiquq sahasine aid miisyyan (konkret) masaloni nizama salmaq va
ya hall etmak maqgsadi vo hakimiyyat selahiyyatlorinin totbiqi ilo slagedar
gebul edilsin ve {invanlandigl soxsler {igiin miisyyan hiiquqi neaticaler
yaratsin.

Bu prinsipleri konkret niimunesini Fransanin tacriibasinde gormek
mimkiindiir. Fransada prezidentin goebul etdiyi aktlar da bu baximdan iki
asas kateqoriyaya boliintir:

Birincisi, prezidentin qanunvericilik terafinden verilmis salahiyyat
asasinda gobul etdiyi aktlar olan inzibati aktlardir. Prezident burada inzibati
orqan qismindas ¢ixig edir ve asas magsad ganunlarin tatbiqini tomin etmak
vo vatendasla inzibati orqan arasindaki miinasibatlori tonzimlomakdir.
Fransanin Dovlat Surasina ssasen bu aktlar selahiyyetlerin agilmasi ssasi ila
moahkamaya verils bilar;

Digori ise prezidentin siyasi gerarlarla bagh gsbul edilmis siyasi ve ya
hokumat aktlaridir. Bu zaman prezident inzibati orqan kimi deyil, siyasi lider
kimi ¢ix1s edir ve burada maqsad dovlet funksiyalarini hayata kecirmak, digar
dovlatlarla slage saxlamaq ve ganunlarin icrasina nazarat etmokdir. inzibati
aktlarm aksing, bu aktlar mehkemaye verils bilmaz.5”

[THQ-nun 2.0.2-ci maddesinds inzibati aktlar iimumi hiiquq sahasinda
gobul edilon aktlar kimi xarakteriza olunur.® Bununla yanasi, inzibati aktlar
miiayyen hallarda miilki hiiquqlarin yaranmasina da sebab ola biler. Masalan,
yerli icra hakimiyyotinin torpaq sahsasinin ayrilmasi barads gobul etdiyi
inzibati akt maraqli soxss hamin torpaq tizerinda icare va ya istifads hiiququ
verir ki, bu da miilki hiiquq sferasinda taninir. Bununla bels, inzibati akt
hiiquqi aqd anlayis1 ilo tam eynilasdirile bilmaz. Hiiquqgi aqde xas olan
unstirler inzibati aktda miisyyon menada mdévcud olsa da, burada irads

% Yuxarida istinad 26, mad. 2.0.2.

% Yeno orada.

5 Daha atrafli bax: James W. Garner, Judical Control of Administrative and Legislative Acts in
France, 9 The American Political Science Review 637 (1915).

% Yuxarida istinad 26, mad. 2.0.2.
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ifadasi qars: terafin raziligina deyil, birbasa hiiquqi natice doguran dovlst
iradesine asaslanir.>®

Inzibati hiiquq doktrinasinda gsbul olunmus moévqeys gors, normativ
inzibati aktlar imumi xarakter dasiy1r ve har bir soxs miisayyan vaxtda onlarin
tosir dairasina diige biler. Fordi inzibati aktlar iss konkret fiziki va ya hiiquqi
soxslora tinvanlanir vo he¢ bir halda normativ aktlarin miiddealarina zidd ola
bilmaz. Adaten onlar bir saxse, bazen iss mazmununda agiq sokilds gostarilon
bir necs goxse istigamatlonir.® Alman hiiququnda ise Inzibati Prosessual
Qanunun 35-ci maddasine gors inzibati akt ancaq fordi aktlar: ifads edir.
[THQ da alman sistemini gebul edib. ITHQ “inzibati akt” sdzii ilo ancaq fordi
aktlar1 nazards tutduguna gors “inzibati qorar” ve ya “inzibati hiiquqi akt”
anlayisi ilo hom normativ, ham da fordi aktlar1 ifads edilir.*!

Inzibati aktin anlayisindan bohs etdikden sonra, bu anlayisin “inzibati
miiqavile” anlayisi ile forglarini daha aydin sakilds gostarmek miimkiindiir.
Azarbaycan qanunvericiliyinde inzibati miiqavilays normativ-hiiquqi anlayis
verilmadiyindan, effektli miiqayise aparmaq ticiin xarici qanunvericiliklara
miiracist etmak zarurati yaranur.

Umumiyyatls, inzibati orqanlarin aqdleri biraterafli ve ikiterafli olmaqla
iki yera béliiniir. Inzibati miiqavilalar iss inzibati orqanlarin maragl soxslarlo
bagladig1 ikiterafli aqdlor kimi qebul edilir.? Inzibati miiqavilolorde
miiqavilonin imzalanmasi inzibati akt deyil, lakin hiiquqi aktdir (eqddir).®
Fransiz hiiquq adsbiyyatina asasen inzibati akt terminins inzibati qerarlar,
inzibati miiqavilalor, normativ aktlar ve planlasdirma senadlari aid edilir.
Tiirkiye hiiquq nezariyyesina asasen, inzibati miiqavileler ve planlasdirma
sonadlari inzibati hiiquqgi akt deyildir, bununla bels inzibati miiqavilalor
administrasiya aqdi sayilir.*

Almaniya Federativ Respublikasmin Inzibati Prosessual Macallasinin 54-
cii maddasinde neazarde tutulan miiddsa, inzibati akt ve inzibati miiqavils
arasindaki miinasibati mahiyyatce miisyyen edir. Belo ki, aciq sokilds
“miioyyan inzibati moasalods inzibati aktin gebulunu inzibati hiiquqi
miiqavile ile avez etmak miimkiindiir” deys tasbit olunur. Bunun iiclin isa
miiqavilonin ganunla nazarda tutulmus forma tesloblorine cavab vermasi
zaruridir. Soziigeden madds iki clir sarh edile bilar: ya inzibati miiqavila
inzibati aktin xtisusi bir noviidiir, lakin birtarafli deyil, tinvan alanin raziligini

% Farhad Mehdiyev, Inzibati hiiquq, 194 (2010).

60 Cristina Titirisca, Qualification of Administrative Acts as Normative and Individual Acts.
Theoretical and Practical Issues, 8 Romanian Review of Social Sciences 1168, 1169 (2018).
61 Mehdiyev, yuxarida istinad 59, 204.

62 Yeno orada, 195.

6 Yeno orada, 187.

64 Yeno orada, 204.
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tolob edir; ya da inzibati miiqavile ve inzibati akt tamamils ferqli hiiquqi
institutlardir.®

Inzibati orqan terafinden gebul edilen, lakin qebul olunmasi {igiin inzibati
aktin tinvanlandigl sexsin raziliginin taleb edildiyi hallar ayrica geyd
edilmolidir. Adatan, inzibati akt inzibati orqanin birterafli iradesine asasen
gobul edilir vo tinvanlandig1 saxsin razilig1 nazars alinmir. Lakin Almaniya
hiiququnda yalniz tinvanlandig1 sexsin agiq raziligi ile gebul edils bilan
inzibati aktlar da movcuddur. Bu razilig, bir qayda olaraq, inzibati
prosedurdan avval arize toaqdim etmakls ifads olunur. Bels hallarda akt yena
do inzibati orqanin birtorafli irade bayani olaraq qalir. Raziliq taleb
edilmasinin magsadi birge garar gebul etmak deyil, aktin tinvanlandig1 soxsa
istomadiyi ©hdsliyin totbiq edilmasinin qarsisin1 almaqdir. Inzibati
miiqavileds raziligin olmamasi onun yaranmasia mane olur, inzibati aktda
iso raziligin olmamasi hamin akti ganunsuz ve miibahisali edir. Praktikada
bazan inzibati aktla inzibati miiqavileni ayird etmak ¢otin olur. Oger toraf
gorarin mozmununun formalasdirilmasina tesir edibss, bu, inzibati
miiqaviledir; ager istiraki yalmz raziliq vermesk ve ya imtina etmakls
moahdudlagibsa, bu, inzibati aktdir. Basqa sozls, inzibati miiqavile ila bagl
raziligin olmamast onun iimumiyyatlo yaranmasimin qarsisini alir, inzibati
aktla bagli iss tinvan alicinin razilimin olmamas: hamin akti qanunsuz ve
miibahissli edir.®

Inzibati miiqavils ilk dafe XIX asrin sonu ve XX asrin avvallarinds, xiisusen
do Fransadan bagslayaraq miixtalif dovlstlorin ganunvericiliyinda totbiq
edilmisdir. Inzibati hiiquq nazeriyyesi ve onun asas elementlori Fransada
yaranib vo onu bu hiiquqi sahada osas tesire cevirir. Miiasir demokratik
sistemlards inzibati miiqavilalar aksar kontinental Avropa hiiquq sistemlari
torafinden, xiisusen do Fransa hiiququnun tasiri altinda olan sistemlards
genis sokilde tanmir.*”

Qeyd etmak lazimdir ki, fransiz hiiququnda inzibati miiqavils aslindas ela
inzibati akt anlayisinin daxilinde gotiiriiliir. Bels ki, Fransada inzibati aktlar
(L’acte administratif) iki yers boliiniirlar: birtarafli inzibati akt ve inzibati
miiqavila.®® Bela ki, birtorafli inzibati akt yalniz inzibati orqanin iradesina
asaslanir, miiqavilada isa asas sert taraflarin qarsiligh raziligidir. Diger forq
iso inzibati aktin derhal icra edilmasi ve yalniz bundan sonra
miibahisalandirils bilmasidir. Inzibati miiqavilads ise miibahise yarandiqda,
toroflor miiqavile hiiququ prinsiplarine asaslanir. Son olaraq, inzibati akt,
asasen, normativ xarakter dastyib iinvanlandig1 sexsin hiiquq ve 6hdaliklarini
birtorafli qaydada dayisdirir. Inzibati miigavile ise oksor hallarda d&vlat

65 Marija Kosti¢, Administrative Contract — in German and Serbian Law, 1 MB University
International Law Review 105, 110 (2023).

6 Yeno orada, 111.

67 Imami & Batalli, yuxarida istinad 24, 394.

6 Raymond Ferretti, Droit Administratif, 4 (2002).
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xidmati, ictimai is, infrastruktur layihasi kimi konkret faaliyyetlorin hayata
kecirilmasi ti¢iin baglanir. Mazmunu qarsiliqh 6hdsliklar {izerinds qurulur.®

Natico olaragq, inzibati akt ve inzibati miiqavile arasinda nazari ve praktiki
forqglar kifayot godar darin ve shamiyyetlidir. Bununla bels, iimumi yanasma
ondan ibaratdir ki, inzibati aktlar dovlat hakimiyyatinin tistiinliiyiinii ifads
edon gorarlardir, inzibati miiqavilsler ise idare ile ford arasmnda hiiquqi
balans yaradan razilagsmalardir. Bu bolgii inzibati htiququn inkisafi ve hiiquqi
miinasibatlorin soffaflig1 ti¢lin mithiim rol oynayir.

IT1. Inzibati miiqavilalarin mahkama aidiyyati va sair

prosessual masalalor

Inzibati miiqavilalor inzibati orqanla gexsler arasindaki miinasibatlori
nizamlasa da, bezon miibahiselor qag¢ilmaz olur. Yarana bilacek
miibahisalarin holli, hiiquglarin mehkems miidafissi {igiin aidiyyet, iddia
novii kimi bir sira prosessual meyarlar vardir. Bu meyarlarin inzibati
miiqavile institutu tizrs tatbiqi ile bagh qanunvericilikds konkret movqe oks
olunmadigindan en semarsli iisul mdévcud normalart qanunvericiliyin
imumi magsadi nazare alinmagla bu instituta uygun tofsir etmokdir.

A. Inzibati miiqavils iizro mehkemsa aidiyyati ve iddianin

novlari

Mbahkamse aidiyyeti adalst miihakimasinin hoyata kecirilmasi zamani
soxsin hiiquqlarinin ve qanuni maraqlarmin asas prosessual teminatlarindan
biri kimi gebul olunur.” Umumi hiiquq nezeriyyasinde mahkema aidiyyati
dedikde movcud hiiquqgi miibahiseye hansi msahkems tersfinden baxilmali
oldugunu miisyyan edan hiiquq normalar: basa disiiliir. Qanunvericilikda
mohkamsa aidiyyaetinin miixtslif asaslara gors (miibahisanin miilki, cinayat,
inzibati ve ya kommersiya xarakterli olmasi) novlari farqlondirilir.
Miibahisenin moahkems aidiyyeti miiayysnlesdirilorken Azarbaycan
Respublikas1 Miilki Prosessual Macallasinin 24-26-c1 ve 30-cu maddaleri,
Azorbaycan Respublikasi Inzibati Prosessual Macallasinin 2-ci maddasi,
habelo homin Macallonin XV-XIX fosillorinin aidiyystle baghh miiddsalar:
rohbar tutulmalidir.”

Inzibati miigavilalorle bagli ganunvericilikde konkret gdstorisin nazerdas
tutulmamas: homin miiqaviloden irali golon miibahiselorin moahkama
aidiyyati masalasini de machul edir.

6 Yeno orada, 4-16.

70 Daha atrafli bax: “Azarbaycan Respublikasi Miilki Prosessual Macallasinin 30-cu
maddasinin gerh edilmasina dair” Azarbaycan Respublikasi Konstitusiya Mahkemasi
Plenumunun Qarar1 (2013).

71 “Inzibati vo miilki hiiquq miinasibatlarinden irali galon miibahisalerin mahkoma
aidiyystine dair” Azarbaycan Respublikasi Ali Mahkeamasi Plenumunun Qsarari, 1-ci band
(2015).
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Inzibati miiqavilalorin meahkoms aidiyyetinin miisyyenlasdirilmasi
zamani onun anlayisina ve xarakterine nazar yetirilmasi vacibdir. Bela ki,
yuxarida inzibati miiqaviloya verilon anlayisdan goriiniir ki, inzibati
miiqavils inzibati hiiquq normalar1 ilo nizama salinan ves inzibati hiiquq
miinasibatlorinin yaranmasma, dayismoesine ve xitamma yOnealmis
razilasmadir. Inzibati hiiquq miinasibatlari publik hakimiyyet dasiyicilar:
(Azarbaycan Respublikasinin miivafiq icra hakimiyyeti orqanlari, onlarmn
yerli (struktur) ve diger qurumlari, bsladiyyelar, habels gqanuna essasen
inzibati akt gobul etmok solahiyyati verilmis hor hans: fiziki ve ya hiiquqi
soxs) ils fiziki vo ya hiiquqi sexslor arasinda olan miinasibatlori tanzimlayir.
Bu miinasibatlords inzibati orqan qanunla ona havale edilmis inzibati
funksiyani yerine yetirir ve diger terofs miinasibatde hakimiyyat
selahiyyetlarini tetbiq edir.”? Belslikls, inzibati miiqavilenin mahiyyetinden
goriiniir ki, ondan yaranan miibahisalor do mahz inzibati mahkemalarin
yurisdiksiyasma aiddir.

Miigavilonin imzalanmasina qgodar olan moarhals biitovlitkds inzibati
qanunvericiliys tabedir. Bu ssbabls, miiqavilonin imzalanmasmadask olan
moarhslada yaranan miibahisslerin hall yeri inzibati mahkemalerdir. Yalniz
miiqavile miilki-hiiquqi xarakterli miiqavils oldugda, onun tatbigindan irali
golon miibahisslar iimumi mahkemsalerin yurisdiksiyasina aid edilir.”

Eyni hiiquq ailesine malik olan diger 6lkalarin tacriibasi, masalan, Tiirkiys
hiiququ oxgar problemlarin necs hall edildiyini miisyyan etmak baximindan
ohamiyyat kasb edir. Bels ki, tiirk hiiquq adebiyyatlarinda da gostorilmisdir
ki, inzibati miiqavilalarin mshkems aidiyyeti masalesi Tiirkiys
Ciimhuriyyetinin Inzibati Prosessual Qanununda otrafli sokilde izah
edilmadiyinden miibahissli olaraq qalmaqda davam edir. Ancaq miiqavilenin
inzibati mehkamoanin yurisdiksiyasina aid olmasi {i¢iin onun publik
xidmaotlarin gosterilmasi ile slaqadar olmasi zeruridir.” Burada publik xidmat
dedikds, imumi ehtiyac ve manfaatlorin tamin edilmasi tigiin inzibati orqan
torafinden birbasa ve ya onun nazarati altinda hayata kegirilon faaliyyat basa
dusiiliir.”

Inzibati miiqavilalora dair genis mohkeme praktikasi vo doktrinalarm
formalasdirildigr Amerikan hiiququ ¢argivesinds ise mshkemsa aidiyyatina
yanasmalar miixtalifdir. Hiiquq praktikasinda formalagmis “mahkeomsa secimi
geyd-serti” (forum selection clause) mahkems aidiyyatinin miiqavils asasinda,
toroflorin razilasmasina miivafiq olaraq miisyyen edilmasini nazards tutur.”

72 Yeno orada, 3.1-ci bond.

73 Yuxarida istinad 8, 100.

74 Odyakmaz, yuxarida istinad 12, 39.

7 Yiiksel Kogak, Tiirk Hukukunda Idari S6zlesmeler ve Bunlardan Dogan Uyusmazliklar,
29 (1997).

76 Forum Selection Clause (2017), https://www.law.cornell.edu/wex/forum_selection clause
(son baxig 25 fevral 2025).
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Lakin ABS moahkemsalari aidiyystin miiqavilo esasmnda dayisdirilmasi
miiddealari ilo razilasmayaraq hemin miiqavile sortinin tetbiginden imtina
edirdi. Amerika Birlogmis Statlarinin Ali Mahkamasinin 12 iyun 1972-ci il
tarixli The Bremen v. Zapata Off-Shore Co. isi tizra qararmnda’ geyd etmisdir ki,
miiqavileds mahkemeso aidiyystini miisayyanlesdiran normalar ictimai siyasata
zidd oldugu halda ve ya diger hallarda miivafiq mehkemonin hamin
miibahisoys baxmagq selahiyyetinin mehdudlasdirilmas: kimi gebul edilir.
Lakin daha sonradan gebul edilon goerarlardan goriiniir ki, miiqavile
toraflarinin mahkema aidiyystini miisyyanlesdiren normalarla bagh raziliga
golmosi miiqavile azadlig1 prinsipindaen irsli gealir. Bu baximdan, soziigedan
geyd-sert daha sonradan inzibati miiqavilaler ds daxil olmaqla, biitiin nov
miiqavilalors totbiq edilmayoe baglanilmisdir.

Bununla bels, inzibati miiqavilalarden irsli gelon miibahisalarin hall
edilmasi ti¢lin miiqavilade aidiyyst normalarmin tesbit edilmasinin hiiquqa
uygunlugu bir goader zidiyystlidir. Belo ki, inzibati miiqavileler ictimai
ohamiyyatli maqgsadlare xidmat etdiyinden, biitovliitkde ictimai maraqlarin
miidafissi aidiyyetinin miisyyan sexsloer dairesi terafinden doyisdirilmasi
baradae razilasmanin etibarlili§1 miibahise dogura bilar.

Azorbaycan Respublikasiin Inzibati Prosessual Moacoallasinin  8-ci
maddasinds mahkems aidiyyatinin miisyyanlasdirilmasi qaydalar1 nazarde
tutulmusdur.”® Hemin maddodo inzibati miibahisalorin mohkomao
aidiyyetinin arazi ve predmet aidiyyati olmagqla, iki novii farqlandirilmisdir.
Lakin inzibati miiqavilalarden irali gelon miibahisalars miistasna aidiyyatin
totbiq edilmasi zamam miibahise predmetinin (mshsul, is ve ya xidmat,
habels dasinar ve ya dasinmaz asya, pul vo ya digar giymsatli asyalar vo s.)
oldugu yer heg bir shamiyyet kasb etmamalidir. Masalen, tarixi mekanlarin
aragdirilmasi zamani tapilmis qadim pul-sikkalarin bu sahada ixtisaslasmis
bir miiessise tarafinden temizlenmasi ve yenilonmasi xidmatinin gostarilmasi
hagqinda Madaniyyst Nazirliyi ile baglanmis miiqavileden irsli gelen
miibahisanin  homin pul-sikkalorin  tapildig1  yerin mohkeomasinin
yurisdiksiyasma aid edilmasi absurddur. Bels ki, pul-sikkaloarin tapildig: ve
ya oldugu yer, habels pul-sikkalorin malik oldugu xarakterik xiisusiyyaotlor
miibahisanin obyektiv hall edilmasi tigiin he¢ bir hiiquqi shemiyyast kasb
etmir.

Azarbaycan Respublikasmin Miilki-Prosessual Macallasinin?  39-cu
maddasindo istifade edilmis miistasna aidiyyat anlayisi inzibati miiqavilalarda
aidiyyatin doayisdirilmasinin ve inzibati miiqavilalors miinasibatds miiqavils
aidiyyetinin tatbiq edilmasinin yolverilmazliyi fikrini asaslandirir. Miistosna

77 Daha atrafli bax: The Bremen v. Zapata Off-Shore Co., U.S. Supreme Court No. 407 U.S.
(1972). Burada bax: https://supreme.justia.com/cases/federal/us/407/1/ (son baxig 25 fevral
2025).

78 Yuxarida istinad 28, mad. 8.

7 Azarbaycan Respublikasinin Miilki-Prosessual Macallasi, mad. 39 (1999).
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aidiyyatin mahiyyeti ondan ibarstdir ki, iddia¢inin konkret isa baxilmasi
liciin bu ve ya diger mahkemani 6z iradasine uygun olaraq se¢gmak imkani
istisna olunur ve miivafiq ise her hansi xiisusiyyetinden asili olmayaraq
yalniz hamin maddada gosterilmis mahkemads baxila bilar.® Miistesna
aidiyyet miivafiq islerin diizgiin ve vaxtinda halli {iglin shamiyyatli deracada
alverisli sorait yaradilmasmin tomin edilmasina yonalmisdir.5!

Inzibati miiqavilalorden irali gelon miibahiselerin miistesna aidiyyetini
asagidaki kimi miioyyenlasdirmek miimkiindiir: iddiaya inzibati organin
yerlasdiyi orazi vahidinin aid edildiyi miivafiq inzibati mohkamada baxilmas
magsadamiivafigdir.

Inzibati miigavileden irali gelon miibahisalora miistosna aidiyyetin totbiq
edilmasi Azarbaycan Respublikasinin Inzibati-Prosessual Macallosinin 8-ci
maddoesi ilo ziddiyyet teskil ederdi. Lakin, hemin Macellonin 1.2-ci
maddasinda soziigedon ziddiyyeti holl edon normativ gosteris noazarde
tutmusdur: bu Macalla ila basqa qayda miiayyan edilmadiyi va bu Macalla ila nazarda
tutulmus prosessual prinsiplara zidd olmadigi hallarda, inzibati miibahisalora dair
islor tizra mohkoma icraatinda Azorbaycan Respublikasinin Miilki Prosessual
Moacallasinin miiddaalar: tatbiq oluna bilar 5>

Gortindiiyti kimi, inzibati prosessual qanunvericiliyo miilki prosessual
qanunvericilikde nazards tutulan qaydalarin tatbigine yol versn normativ
gostaris onu demaye asas verir ki, inzibati miiqavilslorden irali golon
miibahisalore miistesna mahkema aidiyyetinin tetbiq edilmasi ham
hiiquqauygun, hom da aglabatandr.

Mioyyanlasdirilmali olan esas moqamlardan biri ds inzibati
mohkamealarin inzibati miiqaviladen irsli gelon miibahiselora baxmaqda
solahiyyatli olub-olmamas1 masalasidir. Belo ki, “Mahkamsalar ve hakimler
haqqinda” Azarbaycan Respublikasinin Qanununun® 42-ci maddasine
asasan, inzibati mehkema birinci instansiya mehkemsasi kimi ganunla
solahiyyatlarins aid edilmis inzibati miibahisalars dair islare baxur.

Azorbaycan Respublikasinin Inzibati Prosessual Macallasinin® 2.2-ci
maddasinds inzibati mehkems icraati qaydasinda baxilan iddialarin doqquz
novi forglondirilmisdir: miibahiselondirme haqqinda iddia, macburetma
hagqinda iddia, 6hdsliyin icrasi haqqmnda iddia, miisyyen hoerokatleri

8 9rsad Hiiseynov v digarlari, Azarbaycan Respublikasinin Miilki-Prosessual Macallasinin
Kommentariyasi, 120 (2015).

81 Daha atrafli bax: “Azarbaycan Respublikasi Miilki Prosessual Macallasinin 35.1, 35.3 va
39.1-ci maddalarinin alaqgali sekilds serh edilmasine dair” Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun Qorar1 (2021). Burada bax: https://e-
ganun.az/framework/47704 (son baxig 5 mart 2025).

82 Yuxarida istinad 28, mad. 1.2.

8 “Moahkemalar ve hakimler haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 42
(1997). Burada bax: https://e-ganun.az/framework/3933 (son baxig 27 fevral 2025).

84 Yuxarida istinad 28, mad. 2.2.
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etmakdan ¢ekinmayae dair iddia, miisyyen etms va ya taninma haqqinda iddia
Vo s.

Homin maddanin tafsirine asasen, inzibati miiqavilalorden irsli gelon
miibahisalar tam gekilde heg bir iddia noviine uygun gelmir. Lakin inzibati
miiqavilonin xarakterinden irsli golon hallarla bagli inzibati miiqaviladen
irali golon miibahisalor tizro iddia noviiniin miayyenlasdirilmasi
mumkiindiir:

Homin Moacoallonin 2.2.1-ci maddesine osasen, miibahisalandirms
haqqinda iddia soxsin hiiquq ve voazifalari ilo bagli inzibati orqan tersfinden
gebul edilmis inzibati aktin miibahisslendirilmasins (lagv olunmasina ve ya
dayisdirilmasine) dair iddialardur.

Inzibati miigavilenin yuxarida gdstarilon xiisusiyyetlarinden aydin oldugu
kimi inzibati orqan {iistiin hiiquqi movqgeyo malikdir. Bels olduqda inzibati
orqan inzibati miiqavilenin diger tersfine (vo ya teraflerine) miinasibatds
miiqavilenin icrasina nazarst va ya sanksiya tetbiq etma kimi ferqli hiiquqlara
malik olur. Tabii haldir ki, inzibati orqan inzibati miiqavils tizra 6hdaliklarini
yerina yetirmayan va ya lazimi sakilda yerina yetirmayan torafe miinasibatde
sanksiya tatbiq etme barade inzibati akt gabul edacakdir. Bu barads qoabul
edilmis inzibati aktin gqanunazidd oldugunu diisiinen miiqavilonin qarsi
torefi, hamin inzibati aktn lsagv edilmasi barads aidiyyeti tizre inzibati
moahkemoayae miiraciat eda bilar.

Homin Macallonin 2.2.2-ci maddasine oasasen, macburetms haqqinda
iddia inzibati orqanin {izerine inzibati aktin gebul edilmasi ile bagh miivafiq
ohdsliyin qoyulmasina dair iddialar ve ya inzibati orqanin harakatsizliyinden
miidafisyo dair iddialardir.®

Bels ki, inzibati miiqavilonin mezmunundan asili olaraq inzibati orqan
hiiquglarla yanas1 6hdaliklorin do dasiyicis1 ola bilar. Masalen, toraflor
arasinda baglanmis inzibati miiqaviloye miivafiq olaraq, tikinti sirketi
(hiiquqgi saxs) yeni bir metrostansiyanin tikintisini 10 il arzinde hoayata
kecirmoayi, miivafiq inzibati orqan ise miiqavils hiiquqi qiivveye mindikden
sonra 60 giin arzinds hemin tikintiye icazs verilmesi barads inzibati akt qabul
etmoayi 0z Ohdesine gotiirtir. Bu zaman 60 giin miiddatin bitmasina
baxmayaraq, inzibati orqan tersfinden tikintiye icaze verilmasi barade
inzibati akt gebul edilmadiyi halda, tikinti sirkstinin miiqavilo tizro hamin
inzibati aktin gebul edilmasi 6hdaliyinin inzibati orqanin tizarine qoyulmasi
barade iddia qaldira biler. Soziigedon macburetms haqqinda iddiaya ise
Azarbaycan Respublikasinin Inzibati Prosessual Macallasine miivafiq olarag,
inzibati mahkemalar tarafinden baxilmali olacaqdir.

8 Yeno orada, mad. 2.2.2.
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Homin Macallonin 2.2.3-cii maddasine asason, 6hdaliyin icras1 haqqinda
iddia inzibati orqan terefinden inzibati aktin qebul edilmsasi ilo slagadar
olmayan miisyyan harokatlorin edilmasine dair iddialardir.®

Miilki-hiiquqi miiqavilalarde oldugu kimi, inzibati miiqavilalards da
toraflorin isglizar niifuzuna xalal gatire bilacok harakestlorden ¢okinmse il
bagli miiddealar nazearde tutula bilar. Inzibati orqanin inzibati miiqavile
baglanilmis miiassisanin isgiizar niifuzuna xalal gatiran bayanatlar1 homin
miiassise torafinden inzibati mehkemsalarde miibahiselendirile biler ve bu
zaman miiassiss, hamin bayanatlarin tekzib edilmasi 6hdsliyinin inzibati
orqanmn tizarine qoyulmasin taleb eds bilar. Gortindiiyti kimi, Azarbaycan
Respublikasinin  Inzibati Prosessual Macallosinin 2.2-ci maddesinda
gostarilon iddia novlarinin har biri inzibati miiqavils tizra inzibati mahkeomsa
icraatmin predmeti ola bilar.

Neatico olaraq, inzibati miiqavilanin malik oldugu xarakterik xtisusiyyatlor
va miilki-hiiquqi miiqavilalarden farqli cahatleri nazers alinmagqla, onlarin
imumi moehkamalarin deyil, inzibati mehkemsalarin yurisdiksiyasma aid
edilmasi qanunvericiliyin talsblerine daha uygundur.

B. Uciincii saxslarin inzibati miiqavilani miibahisalandirms
hiiququ

Inzibati miiqavilalarin icrasi zamani yalniz miiqavilo teraflorinin deyil,
ham dbs tigiincii soexslarin hiiquqi maraqlar1 nazara almmalidir. Xiisusils,
ictimai shamiyyatli magsadlara xidmat eden bu miiqavilsler bazen fordi
hiiquglarla toqqusa bilar ki, bu da hiiquqi miibahisalerin meydana ¢ixmasina
sabab olur. Bels ki, {i¢lincii soxsin mahkama qaydasinda inzibati miiqaviloni
miibahisalondirmesi o zaman mimkiin ola bilar ki, onun hiiquglarmnin
pozulmasiin asasinda inzibati orqanin vo ya inzibati miigaviloni baglamis
diger tersfin fordi marag) vardir ve yaxud da hamin gexsin hiiquglarmin
pozulmasina zarurat yoxdur, yani hamin soxsin hiiquqglar1 pozulmadan da
inzibati miiqavilonin icrast miimkiindiir.

Inzibati miiqavilonin {iciincii soxslorin hiiquq ve msenafelorine xolol
gotirmasine niimuns olaraq Baki Metropoliteninin yeni metrostansiyasmin
insasmi gostermoak olar. Yeni metrostansiyanin insa olunacag orazide
coxsayll fordi menzillor oldugda hoamin manzillorin sokiilmasi ve bunun
miiqabilinde moenzil miilkiyyatgilorine kompensasiya odenilmasi zarurati
meydana golir. Natica etibarils, Baki Metropoliteni (inzibati orqan) ile tikinti
sirkati arasinda baglanmis miiqavilo dolayis: ils tiglincii soxslorin (manzil
miilkiyyst¢ilorinin) hiiquq ve monafelorine toxunur. Bu zaman tigiincii
soxslorin  (menzil miilkiyystgilorinin) hemin inzibati miiqavileni
miibahisalondirmak hiiququ yaranmalidir. Lakin burada nazars alinmali olan
moaqamlardan biri da fardi ve ictimai maraqglarin toqqusmasidir. Yuxarida da

86 Yeno orada, mad. 2.2.3.
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geyd edildiyi kimi, ictimai manafelar fordi maraqlardan her zaman iistiindiir.
Bels ki, biitovliikde comiyyaetin xeyrina olan bir faaliyyat comiyyatin kigik bir
hissasinin manafelarina toxundugu tigiin toxirs salina ve ya lagv edils bilmaz.

Qeyd edilan niimuns ilk baxigda fiziki saxslarin konstitusion miilkiyyat
hiiququnun pozuntusu kimi giymatlondirile bilor. Lakin hom Azarbaycan
Respublikasinin Konstitusiyas;, hem do “Insan hiiquqlarinin ve osas
azadliglarmin miidafissi haqqnda” Konvensiyas: ictimai maraqlarn
miidafiesinin  fordi maraqlarla miiqayisade daha {stiin oldugu
movqgeyindadir.  Belo ki, dovlet ehtiyaclariii¢in  milkiyyetin
ozgoninkilasdirilmasina yalniz qabaqcadan onun dayarini adalatli 6demak
sorti ilo yol verilo bilor.®” Eloco do heg kas, comiyyetin maraqlar1 namina
ganunla ve beynoalxalq hiiququn timumi prinsipleri ilo nezerds tutulmus
sortlor istisna olmaqla, 6z miilkiyystinden mahrum edils bilmaz.%

Gortindiiyti kimi comiyyetin maraqlari namins qabaqcadan dayori
odenilmakls fiziki ve hiiquqi sexslarin miilkiyyat hiiquqlar1 msehdudlasdirila
bilor. Odur ki, liglincii soxslorin inzibati miiqaviloni miibahisalondirmasi
hagqinda iddialar1 asagidaki hallarda miimkiin hesab edils bilmalidir:

1. inzibati miiqavilonin icras1 {igiincii gsoxslorin hiiquq ve manafelorini
zoarurat haddindan ¢ox pozduqda;

2. giincli soxslorin  hiiquq ve manafelarine toxunmadan inzibati
miiqavilenin icras1 miimkiin olduqda;

3. tglincii gaxslerin hiiquq ve manafelsrinin pozulmas: inzibati miiqavils (ve
ya ictimai shomiyyotli maqsadlar) ile pardalondikda.

Miivafiq sahade qanunvericilik tacriibasinin formalasdirilmasi zamamn
yuxarida geyd edilon hallarin dairasi do genislondirile bilar. Natice olarag,
yuxarida sadalanan hallar istisna olmaq]la, inzibati miiqavils tigtincii saxslerin
hiiquq ve manafelorinoe toxunmasi sebebindon mahkamo gaydasinda
miibahisolondirildikds, iddia Azerbaycan Respublikasinin  Inzibati
Prosessual Macallasinin 35-ci maddasine miivafiq olaraq miimkiin hesab
edilmamalidir.®

Inzibati miiqavilalarden yaranan miibahisalarin halli prosessual ve hiiqugi
yanasmalarin diizgiin tetbigini toleb edir, ¢linki bu miibahiselor hom
miiqavile taraflarinin, hem ds ticiincii soxslarin hiiquq ve menafelsrine tasir
gostara bilor. Bu miiqavilelorden irsli gelon miibahisalor miixtalif asaslara
sOykena bilar: inzibati orqanin ve ya miiqavilonin diger torefinin 6z
ohdoliklarini yerins yetirmamasi vo ya lazimi qaydada yerins yetirmoamasi;
miiqavilenin tiglincii gaxslerin hiiquq ve menafelorine osassiz manea
toratmosi vo s. Bu kimi hallar1 nezere alaraq, inzibati miiqavilalarden irali

87 Azarbaycan Respublikasinin Konstitusiyasi, mad. 29 (IV) (1995).

88 “Insan hiiquglarinin va asas azadliglarin miidafissi hagqinda” Konvensiyanin ve onun 1,
4, 6 va 7 sayh Protokollariin tesdiq edilmasi barads Azarbaycan Respublikasinin Qanunu,
mad. 1 (2001).

8 Yuxarida istinad 28, mad. 35.
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golon miibahisalorin mahiyyati tizro halli zamani asagidaki hiiquq
yanasmalarin tatbiq edilmasi maqsademiivafiq olar:

[lkin olarag, nozers  alinmalidir ki, inzibati miiqavilonin
miibahiselondirilmasi ilo bagli iddianin miimkiinliiyii mahkemalar terafinden
aragdirilmalidir. Bu zaman, Azarbaycan Respublikasinin Inzibati Prosessual
Macallasinin 35-ci maddasinda gostorilmis iddianin miimkiinliiyii sertlori,
habelo iddia¢inin hamin iddia telsbi {izrs subyektiv hiiququnun olub-
olmamasi, cavabdehin homin iddiaya cavab vermsali olub-olmamasi,
qanunvericilikds nazerds tutuldugu hallarda cavabdehin imtinasmin olub-
olmamasi, Inzibati Prosessual Mocollode nezorde tutulmus iddia
miiddatlerine riayet edilib-edilmemasi, prosessual hamistirakciligin
yolverilanliyi, teloblorin bir iddiada birlasdirilmasinin miimkiinltiyti*® nezara
almmalidir.

Iddianin miimkiinliiyii yoxlanilarken mahkamaler iddianin predmetinin
(faktiki ~ esas) ve  hiiquqi esasinin movcud  olub-olmamasimni
milayyanlasdirmalidirlar. Prosesds iddianin predmeti dedikds, iddiaginn,
barasinda qarar qebul olunmasimi xahis etdiyi subyektiv hiiquq basa diistiliir.
Iddianin predmetina qanunla qorunan maraqlari, o ciimleden biitovliikde
hiiquq miinasibatlarini aid etmak olar.”

Iddianin faktiki @sasini gostormokle yanasi, iddiagi qanuna ve diger
normativ-hiiquqi aktlara, cavabdeh tersfinden pozuldugunu giiman etdiyi
hiiquq normasma istinad etmayes do haqlidir. Bu iddianin hiiquqi ssasii
toskil edir.”

Ikinci olarag, inzibati miigavilonin miibahisalondirilmasina dair iddialara
baxarken moahkemoalar aidiyyat gqaydalarima  riayat  edilib-edilmamasini
yoxlamalidirlar. Hemin qaydalarin pozulmasi ils verilmis iddialar
Azoarbaycan Respublikasinin Inzibati Prosessual Macsllasinin 8.2 vo 8.3-cii
maddalerine miivafiq olaraq mahkemealar aidiyysti tizra miivafiq salahiyyatli
moahkamaye gondarmalidirlar.”

Nazoara alinmalidir ki, inzibati miiqavilslorden irali gelon miibahisalards
toroflorin prosessual hiiquq va faaliyyat qabiliyyatinin yoxlanilmasina zsrurast
olmaya bilar. Bels ki, inzibati orqan inzibati miiqaviloni prosessual hiiquq ve
fealiyyat qabiliyyat malik diger saxsle (ve ya diger inzibati orqanla) baglaya
bilor vo bu zaman hamin sexsin (ve ya diger inzibati orqanin) inzibati

% Bax: “Inzibati mahkama icraatinda iddianin miimkiinliiyiine dair” Azsrbaycan
Respublikas1 Ali Mahkemasi Plenumunun Qarari, 2.3-cii bend (2015). Burada bax: https://e-
ganun.az/framework/47300 (son baxis 3 mart 2025).

%1 Daha atrafli bax: “Azarbaycan Respublikas: Miilki Prosessual Macallasinin 372.5-ci
maddasinin hamin Macallanin 155, 156 va 372.4-cii maddslari ile miiqayisali sakilda sarh
edilmasine dair” Azarbaycan Respublikasi Konstitusiya Mahkamasi Plenumunun Qarar:
(2012).

%2 Yeno orada.

% Yuxarida istinad 28, mad. 8.2-8.3.
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prosessual hiiquq miinasibati istirakg¢is1 olub-olmadigini miisyyenlasdirmak
bilavasite inzibati orqanin chdsliyidir.

Miiqavile taraflarinden birinin prosessual hiiquq ve fealiyyet qabiliyystinas
malik olmamasi inzibati miiqavils tizre iddiaya baxilmasin1 har zaman qgeyri-
mimkiin etmamsolidir. Belo ki, miiqavilonin imzalandig1 anda inzibati
orqanin vo ya miiqavilonin diger terafinin prosessual hiiquq vo faaliyyet
qabiliyyati oldugu halda, iddiaya hemin dévrde movcud olan miinasibat
haddinds mahkemalar tarafinden baxila bilar. Inzibati miiqavils teraflorinin
hiiquqi veziyystinde doayisiklik bas vermosi iss miiqavilo miinasibatlorini
etibarsiz etmir, oksine hemin miinasibatlor ya hiiquqi varislik, ya da
goyyumluq ve himayagilik institutlar1 vasitesi ilo davam etdirilo bilor. Bu
zaman Azarbaycan Respublikasmin Miilki Macallssi ils tasbit edilmis hiiquq
varisliyi va ya gayyumluq (himayacilik) qaydalari nazars alinmalidir.

Hiiquq varisliyine niimuns kimi “Baki goharinin inzibati orazisinds
avtomobil naqliyyat1 sahasinde idarsetmenin tekmillagsdirilmaesi ilo bagh
alave tadbirler haqqinda” Azarbaycan Respublikasi Prezidentinin 19 aprel
2023-cii il tarixli Fermanimi** gostermak olar. Homin Fermanin 2-ci bandina
osasen, Azerbaycan Respublikasinin Regemsal Inkisaf ve Nagliyyat
Nazirliyinin tabeliyindoki Azarbaycan Yertiistii Noagliyyat Agentliyi Baki
Sohor Icra Hakimiyyeti basgisinin tabeliyindoki Baki Nagliyyat Agentliyi
publik hiiquqi soxsin ona qosulmasi formasinda yenidan tagkil edilmisdir. Bu
zaman Azarbaycan Yeriistii Naqliyyat Agentliyi Baki Noaqliyyat Agentliyinin
hiiqugqi varisi gisminda ¢ix1s edacakdir.

Inzibati orqan inzibati miiqavileni yalniz hiiquqi sexslorle deyil, eyni
zamanda fiziki soxslarlo de baglaya bilar. Inzibati miiqavilonin baglandig1
anda fealiyyat qabiliyyati olan fiziki soxslerin galacekda faaliyyat qabiliyyeti
mohdudlasdirila ve onlarin iizerinds mahkemanin qanuni qiivvoys minmis
gerarina oasasan gayyum va ya himayagi tayin edils bilar. Qayyumluq va
himayacilik fealiyyat qabiliyysti olmayan ve ya mahdud fealiyyat qabiliyystli
fiziki saxslarin hiiquq ve manafelarinin miidafiasi ti¢iin toyin edilir.”® Soxsin
fealiyyat qabiliyystinin mahdudlasdirilmasi onun inzibati miiqavile {izra
torof olmast hiiquqi faktim1 = doayisdirmir. Foealiyyat qabiliyyati
mohdudlasdirilmis fiziki goxsin teref oldugu inzibati miiqavilenin
miibahiselondirilmasi zamani iddiag1 ve ya cavabdeh gisminde hemin fiziki
soxsin gayyumu ve ya himayagisi ¢ixis edacokdir.

Miilki hiiquq normalar1 baximindan fiziki sexsin faaliyyet gabiliyyatinin
olmamasi va ya fealiyyet gabiliyyetinin mahdudlasdirilmis olmasi, heg¢ do
hoamise onu inzibati mahkema icraatinda prosessual horokotlori etmok

% Bax: “Bak1 goharinin inzibati arazisinds avtomobil naqliyyat: sahasinds idareetmanin
tokmillagdirilmasi ilo bagli alava tadbirler haqqinda” Azarbaycan Respublikasi
Prezidentinin Formani (2023). Burada bax: https://e-qanun.az/framework/53972 (son baxis 5
mart 2025).

% Yuxarida istinad 34, mad. 33.1.
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hiiququndan mahrum etmir. Belo ki, miilki hiiquq normalarina asasen
moahdud faaliyyet qabiliyyaetli hesab edilan, lakin inzibati mahkema icraatinin
predmetine miinasibatde timumi hiiquq normalarina uygun olaraq inzibati
fealiyyat qabiliyyaetli sayilan sexsler inzibati mahkems icraatinda prosessual
harakatlari etmok hiiququna malikdirler.®

Inzibati  miiqavilalerin  miibahiselondirilmasi ~ zamani  miivafiq
yurisdiksiyali mehkema iddia orizesinde Azarbaycan Respublikasmm
Inzibati Prosessual Macallasinin 46-c1 maddasinda gostarilmis formal talablara
amal edilib-edilmamasini yoxlamalidir.” Iddia erizesinin formal teloblarina
orizonin verildiyi mohkomoenin adi, iddia¢t ve cavabdeh fiziki saxslarin
soyadlari, adlari, atalarmin adlari, yasayis yerlari, inzibati orqanlarin (hiiquqi
soxslorin) adi ve hiiquqgi iinvanlari; iddiaginin (erizaginin) telobi aiddir.
Gostarilon moalumatlarin iddia erizesinds gosterilmasi ilo bagli hamin
Macallonin 46.1-ci maddesi imperativ xarakterlidir. Mahkema prosesinin
tezlosdirilmasi magqsadi ilo iddia erizesinds gosterile bilacek malumatlarm
dairesi ise dispozitiv sokilde hemin Macallonin 46.2-ci maddesinda
gostarilmigdir.

Nozars alinmalidir ki, inzibati miiqavilonin miibahisslondirilmasi
haqqinda iddia arizasinds formal teloblors amal edilmamasi iddia arizesinin
geri qaytarilmasi {igiin asas ola bilmez. Belo ki, meahkems qaldirilan
iddialarda yol verilon formal xotalarin aradan gqaldirilmasinda, aydin
olmayan iddia talablarinin daqiqlasdirilmesinds, yanlis iddia novlerinin
miunasiblori ile ovez olunmasinda, natamam faktiki moalumatlarin
tamamlanmasinda, elsce de isin hallarinin  miisyyanlagdirilmasi va
giymotlondirilmasi baximindan shamiyyat kosb edan izahatlarin teqdim
olunmasinda proses istirak¢ilarma yardim etmays borcludur.”®

Noatico

Inzibati miiqavils inzibati orqanlarla digoer fiziki ve hiiqugqi soxsler arasinda
baglanan, inzibati hiiquq normalari ils tanzimlonan hiiquqi razilasmadir. Bu
miiqavilslerds inzibati orqan tistiin hiiquqi mévqgeys malikdir ve onun lazim
goldikde miiqaviloni birtorofli qaydada doyismoek vo ya lagv etmok
selahiyyetlari vardir.

Inzibati miiqavilolor miilki-hiiquqi miigavilalarden forgli olaraq xiisusi
prosedur va qanuni talablars tabedir. Miilki-hiiquqi miiqavilsler ise fordi
maraqglarin temin edilmoesine osaslanir vo toraflorin razilasmas: ile
tonzimlenir. Inzibati akti inzibati miiqaviladen farglendiren asas xiisusiyyat
iso inzibati orqanin birtorefli iradesine asaslanaraq hiiquqi natico dogurmasi
vo tinvanlandig1 soxslerin hiiquq ve ohdsliklarini deyisdirmasidir. Dovlet-

% Yuxarida istinad 28, mad. 26.1.2.
9 Yeno orada, mad. 46.
% Yeno orada, mad. 13.
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0zal terafdashgl miiqavilsleri kimi bezi miiqavilslerin hiiquqi tebisti iss
qanunvericiliyin geyri-miiayyonliyi sobabinden miibahisalidir.

Inzibati miiqavilelorden ireli golon miibahisolor osasen inzibati
moahkemalarin yurisdiksiyasina aid edilmslidir, ¢tinki bu miiqavilslar ictimai
maraqlar1 ohats edir vo bu miiqavilalorden irali gelon miibahisalarin
xtisusiyyatlori li¢ asas movzuda comlasir: iddia miiddati, tiglincii soxslarin
inzibati miiqaviloni miibahiselondirmesi ve miibahisenin mahiyyeti tizre
totbiq edilen hiiquqi yanagmalar.

Iddia miiddeti miilki hiiquqdan forqli olaraq inzibati miibahisalerds
xiisusi qaydalarla tenzimlenir. Ugiincii saxsler inzibati miiqavilenin tasirine
moaruz qaldigda, miiayyen sortlorle bu miiqavileni miibahisalondirs bilarlor.
Miibahisalarin halli zamani ise, iddianin miimkiinliiyii, aidiyyet qaydalarma
uygunlugu ve hiiquqi ssaslarin movcudlugu kimi magamlar nezars alinir.
Inzibati miigavilonin miibahisalandirilmasi zaman, eloca da teraflerin hiiquq
va fealiyyat qabiliyyati kimi masalaler do nazars alinmalidir.
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Carved in Charts, not Sand: The IC]J's Stance
on Preservation of Baselines in Its Advisory
Opinion on Climate Change

Ayna Abbaszade'

Abstract

Climate-induced sea-level rise poses an unprecedented challenge to the fundamental
structure of the law of the sea, particularly regarding the legal status of baselines. The debate
between “ambulatory” baselines that shift with changing coastlines and “fixed” baselines
that remain static despite physical alterations has emerged as a critical legal question with
implications for small island developing states. As coastal recession threatens the location of
maritime zones, the international community has faced an urgent need to clarify a legally
valid route between the polarised stances.

This Article employs the Vienna Convention on the Law of Treaties interpretative
framework to conduct an analysis of Article 5 of the United Nations Convention on the Law
of the Sea — the article setting the scene — to determine the favourable approach. Furthermore,
after analysing the International Court of Justice’s recent Advisory Opinion on Climate
Change, this paper accentuates the drawbacks in the evaluation of the Court under the veil
of ostensibly evolutionary steps concerning baselines and emphasizes potential routes that
would be favored.

Annotasiya

Iqlim dayisikliyi naticasinda bas veran daniz saviyyasinin qalxmasi, xiisusila da baslangic
xatlorin hiiquqi statusu baximindan doniz hiiququnun fundamental qurulusuna qars:
tacriibado rastlanmamug bir catinlik yaradwr. Sahil xatlorinin dayismoasi ilo harakat edon
“dayiskan” baslangic xatlari il fiziki dayisikliklara baxmayaraq stabil olan “sabit” baslangic
xatlari arasindak: miibahisa inkisaf etmakda olan kicik ada dovlatlari ticiin kritik hiiquqi sual
kimi meydana ¢ixnugdir. Sahil xattinin geriya ¢okilmasi doniz zonalarimin mévcudlugunu
tohdid altina aldigca beynalxalq camiyyat bu qiitblasmis mévqelar arasinda tacili etibarli bir
hiiquqi yolun miiayyan edilmasi zarurati ila tiz-iiza gqalmisdir.

Bu maqala iistiin yanasmani miiayyan etmoak iigiin Miigavilalar hiiququ haqqinda Vyana
Konvensiyasmmin miiqavilalorin sarhi iizra cargivasindaon istifada edarak Birlasmis Millatlor
Taskilatinin Daniz hiiququ haqqinda Konvensiyasinin 5-ci maddasinin, yani arasdirma iizra
asas miiddaamn tahlilini apartr. Bundan alava, bu yazi Beynalxalq ©dalat Mahkamasinin
yaxmn vaxtlarda darc olunan iqlim doayisikliyi ilo bagli maslohat rayini tahlil etmakla
baglangic xatlari masalasinda Moahkamoanin tokamiil kimi tagdim edilon qiymatlondirmasinin
zaif cohatlorini On plana cixarir va daha alverigli potensial yanasma istigamotlorini
vurgulayir.
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ising sea levels, brought on by climate change and endangering

coastal states globally,! had already been anticipated in the 20®

century,?since such a change was anticipated to affect governments'
marine entitlements by causing coastlines to recede or even vanish.® This
resulted in the convening of several conferences to elaborate on the legal
ramifications of such causes.* Furthermore, a new phase of discussion
emerged once the International Law Commission (hereinafter ILC) included
“Sea-level rise in relation to international law” into its agenda in 2018,°
expounding upon potential legal impacts on maritime zones and the exercise
of rights therein.

The Intergovernmental Panel on Climate Change’s (hereinafter IPCC) 2023
Report has predicted that sea levels will continue rising throughout this
century with near-complete scientific certainty. While sea level changes vary
by location, about two-thirds of coastal regions worldwide will experience
rises that fall within 20% of the global average increase.” As the prediction
started proving itself correct, the baselines began sinking. Hence, calling them
the “coast” was no longer acceptable due to the fact that the coast had

1 The Ocean, Guarantor of Life — Sustainable Use, Effective Protection, 7 World Ocean
Review, 40-41 (2021).

2 Vincent P. Cogliati-Bantz, Sea-Level Rise and Coastal States’ Maritime Entitlements: A Cautious
Approach, 7 Journal of Territorial and Maritime Studies 86, 88 (2020).

31d., 87.

4 See UN Doc. A/CONF.167/9, Report of the Global Conference on the Sustainable
Development of Small Island Developing States (Bridgetown, April 25-May 6, 1994),
Resolution I, Annex I (Declaration of Barbados), p. 3, p. 10; UN Doc. A/CONF.207/11, Annex
II (Mauritius Strategy for the Further Implementation of the Programme of Action for the
Sustainable Development of SIDS), p. 9 (2005).

5 Snjolaug Arnadéttir, Climate Change and Maritime Boundaries: Legal Consequences of
Sea Level Rise, 22 (2022).

¢ Patricia Galvao Teles, Sea-Level Rise in Relation to International Law: A New Topic for the
United Nations International Law Commission, in Global Challenges and the Law of the Sea
145, 151-152 (Marta Chantal Ribeiro, Fernando Loureiro Bastos, Tore Henriksen eds. 2020).
7IPCC, Climate Change 2023: Synthesis Report, 77. Available at:
https://www.ipcc.ch/report/aré6/syr/downloads/report/IPCC AR6 SYR LongerReport.pdf
(last visited Jul. 29, 2025).
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relocated inside the land. Thus, debates intensified around the query of “What
precise point must the coastal state consider to be the baseline?” and
contradicting approaches began emerging to respond to practical
complexities.

As such an enquiry, accompanied by polarised state practices, was
prevailing in the arena of the law of the sea. On July 23 the International
Court of Justice (hereinafter — the ICJ) delivered its long-anticipated Advisory
Opinion on Obligations of States in respect of Climate Change. The Opinion
has already been hailed as a milestone for its treatment of environmental
obligations and the interlinks between climate change and international law
more broadly.® Yet whether it succeeded in effectively addressing questions
of baselines and sea-level rise remains questionable and turns out to be a
matter of close scrutiny.

This Article, considering that each approach on the location of baselines
arises from different analysis, assesses their consistency with interpretative
standards under the Vienna Convention on the Law of Treaties (hereinafter
VCLT), as legal conclusions cannot be drawn solely on the basis of
expediency, if the law provides otherwise. It then turns to the recent Advisory
Opinion, analysing the Court’s reasoning on this issue. Finally, the Article
considers the potential implications of that reasoning in light of the Opinion’s
non-binding character and lack of comprehensiveness in the matter.

I. Between the Lines and the Waves: Interpretation
through VCLT Lenses

To address the receding coastline issue, scholars commenced analysing the
legal meaning of normal baselines, namely Article 5 of the United Nations
Convention on the Law of the Sea (hereinafter UNCLOS). The article describes
the normal baseline as “a low-water line along the coast as marked on large-scale
charts” > A low-water line or mark is “the line along a coast which the sea
recedes at low water”.’® By its inherent nature, the physical low-water line
ambulates in accordance with coastal changes.!!

This is an undisputed geographical reality, but the legal question is: do/must
the baselines ambulate too? While the positive answer, on the basis of the

8 Historic International Court of Justice Opinion Confirms States’ Climate Obligations
(2025), https://www.iisd.org/articles/deep-dive/icj-advisory-opinion-climate-change (last
visited Jul. 29, 2025).

9 United Nations Convention on the Law of the Sea, art. 5 (1982).

108-32 THO - Hydrographic Dictionary (2019), https://portal.iho.int/iho-
ohi/S32/engView.php?page=2&quick _filter=low+water (last visited Jul. 29, 2025).

1 Julia Lisztwan, Stability of Maritime Boundary Agreements, 37 Yale Journal of International
Law 153, 162-165 (2012).
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above definition, appears to be unambiguous,> scholars'® and states'
diverged in their approaches. As a result, two main legal theories emerged:
ambulatory baselines and fixed baselines.

According to proponents of the ambulatory baseline, when the coastal
elements that form the coast are submerged beneath the sea, maritime lines
vanish. New baselines must be created on the basis of still valid exposed
baseline points, regardless of what charts depict on the basis of a previous
situation.”® Likewise, the outer limits of maritime zones are to be re-
determined to meet pertinent UNCLOS requirements; they cannot expand in
width exceeding allowed maritime zone scope.!®

On the other hand, theorists of fixed baselines advocate modifying the
standards to make the baselines remain as they were before the rise in sea
level, in other words, remain as they were in the charts.!” This view, supported
by the 2020 Report of the ILC Working Group on rising sea levels, and 2024
Report of the International Law Association (hereinafter ILA) on International
Law and Sea-Level Rise, disregards the geographical alterations.!® Referred to
as “masterly inactivity” strategy, it invests in attaining legal stability of marine
zones without recourse to artificial shoreline protection designed to prevent
coastal retreat.”

All these conclusions eventually led to a tension between actual and
charted low-water lines.® A tension, the legal basis of which can be
illuminated through the prisms of Article 31 and Article 32 of VCLT. As
further analysis will unveil, resolving this tension requires prioritising legal

12 Massimo Lando, Stability of Maritime Boundaries and the Challenge of Geographical Change: A
Reply to Snjélaug Arnadéttir, 35 Leiden Journal of International Law 379, 380 (2022).

13 Alexander Proelss et al., United Nations Convention on the Law of the Sea: A
Commentary, 51 (2017).

14 Arnadéttir, supra note 5, 75-78.

15 Michael W. Reed, Shore and Sea Boundaries: The Development of International Maritime
Boundary Principles Through United States Practice, Vol. 3, 185 (2000).

16 Clive Schofield, A New Frontier in the Law of the Sea? Responding to the Implications of
Sea Level Rise for Baselines, Limits and Boundaries, in Frontiers in International
Environmental Law: Oceans and Climate Challenges 171, 180 (2021); ILA Committee on
International Law and Sea Level Rise, Sydney Conference, 11-12 (2018); Supra note 5, 20-21.
17 Michael J. Strauss, The Future of Baselines as the Sea Level Rises: Guidance from Climate Change
Law, 6 Journal of Territorial and Maritime Studies 27, 28 (2019).

18 See United Nations General Assembly, Sea-level Rise in Relation to International Law
Report, § 104 (2020); International Law Association Committee on International Law and
Sea Level Rise, Athens Conference, 44-45 (2024).

19 Jenny G. Stoutenburg, Implementing a New Regime of Stable Maritime Zones to Ensure the
(Economic) Survival of Small Island States Threatened by Sea-Level Rise, 26 The International
Journal of Marine and Coastal Law 263, 279 (2011).

20 See ILA, “Baselines under the International Law of the Sea”, Sofia Conference Report
(2012).
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certainty over strict adherence to geographical change to uphold the
established rights while embracing the inescapable waves.

A. The Interpretation of Article 5 under VCLT Article 31(1)

According to Article 31(1), “a treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose”.* As evident, this article
establishes three elements of the primary rule of interpretation: ordinary
meaning, context, object and purpose. This part will construe Article 5 on the
basis of each of them, respectively.

1. Ordinary Meaning

While there is no hierarchy among the aforementioned elements,
interpretation generally begins with the ordinary meaning of the terms, which
is preferred by the ICJ.2? The Court has several times accentuated that
interpretation must be based “above all” upon the text of the document.?
When the wording of a treaty provision is clear in its plain sense, meaning
should be applied as it stands, without recourse to alternative subtexts.?* In
other words, unless such an interpretation leads to a meaning unsuited to the
object, purpose and context of the instrument,? that is “an end of the matter”?.

a) Ambulatory approach

The normal baseline, “the low-water line along the coast as marked on the
charts”,” must be interpreted through this textual lens. In its ordinary
meaning, the baseline is a low-water line and a chart as a dependent,
cartographical figure, must depict this actual line.”® The majority of scholars
following this interpretation have concluded that, although the charted line is
the initial reference for identifying the baseline, it does not have constitutive
authority in determining it. That is to say, if the charted line deviates from the
actual low-water line without proper revision, it loses legal validity.?

b) Fixed approach
Through “fixed” lenses, the focus is on the second part of the definition:
“the low-water line along the coast as marked on the charts.” The chart is the

21 Vienna Convention on the Law of Treaties, art. 31(1) (1969).

2 Buga Irina, Modification of Treaties by Subsequent Practice, 80, 84 (2018).

2 ]CJ, Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment of 3 February 1994,
para. 41; Legality of the Use of Force (Serbia and Montenegro v Belgium) [2004] ]100.

2]CJ, Advisory Opinion on the Competence of the General Assembly for the Admission of a
State to the United Nations, 8 (1950).

% ]CJ, South West Africa, Preliminary Objections, Judgment, I.C.]. Reports 1962, p. 336.

26 Advisory Opinion on the Competence of the General Assembly, supra note 24, 8.

7 Supra note 9, art. 5.

28 Reed, supra note 15, 179-180; the Note on the Practice of the Secretary-General in respect of
the deposit of charts (2020) § 8.

2 Supra note 5, 43-44.
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official document that determines the location of this baseline, even when the
coastline's layout has changed. In this case, the normal baseline will only
abide by the change in the coast if a new survey is conducted and the chart is
updated to match it.%

Evidently, the legal ambiguities surrounding baseline interpretation are
not resolved by the ordinary meaning alone, even though it offers a logical
place to start. The ambulatory and fixed approaches both demonstrate how
following the plain text can produce different outcomes, so it is not “an end
of the matter.” This entails the review of further elements.

2. Context

The word acquires its meaning from the context in which it is employed.3
Under Article 31 of the VCLT, “the context” does not encompass common
sense or the political framework in which the relevant treaty was signed.
Rather, it pertains to the textual elements of treaty provisions unrelated to
those involved in the interpretation process.®> When a consequence for
interpreting a particular phrase is drawn from these elements, the treaty must
be read as a whole.®® For example,the IC], based on the systemic reading of
the treaty as a whole, has applied exceptions found in other parts of the treaty,
even when the particularly interpreted article does not expressly provide for
any exceptions.*

a) Ambulatory approach

In this regard, there are two exceptions to ambulatory baselines.® First,
Article 7(2) of UNCLOS on straight baselines provides for the retention of
baselines “in the presence of a delta and other natural conditions”:

“Where because of the presence of a delta and other natural conditions the coastline
is highly unstable, the appropriate points may be selected along the furthest seaward
extent of the low-water line and, notwithstanding subsequent regression of the low-
water line, the straight baselines shall remain effective until changed by the coastal
State in accordance with this Convention” .3

Second, Article 76(8-9) of UNCLOS on the continental shelf sets down the
requirement of a “permanent description of the outer limits of the continental

% Christopher Carleton & Clive Schofield, Developments in the Technical Determination of
Maritime Space: Charts, Datums, Baselines, Maritime Zones and Limits, 3 IBRU Maritime
Briefing 1, 24-25 (2001).

31 ]CJ, Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime
Consultative Organization, Advisory Opinion of 8 June 1960, 158.

32 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International
Law, 340 (2008).

3 Oliver Dorr, Article 31, in: Dorr, O., Schmalenbach, K. (eds) Vienna Convention on the Law of
Treaties, 583 (2018).

3 ICJ, Mutual Assistance in Criminal Matters, ICJ Rep 177, § 123 (2008).

3 Arnadéttir Snjélaug, The Impact of Sea Level Rise on Maritime Limits: A Grotian Moment in the
Law of the Sea?, 42 Grotiana 277, 286 (2021).

3% Supra note 9, art. 7(2).
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shelf”: “The coastal State shall deposit with the Secretary-General of the United
Nations charts and relevant information, including geodetic data, permanently
describing the outer limits of its continental shelf”.>

Professor Bernard H. Oxman specifically outlined that the inclusion of the
word “permanent” takes its roots from the earlier recommendation which
proposed that these limits “should... not be subject to change because of
subsequent alterations in the coastline or revelations of more detailed
surveys” 38

The conjunctive interpretation of Articles 5, 7, and 76 invokes the so-called
“negative implication” rule.® That is to say, UNCLOS’s explicit designation
of only a straight baseline case where this baseline is fixed as in the chart
implies that other baselines, including the normal baseline, must be
ambulatory in all instances. UNCLOS’s further mention of freezing the other
end of the continental shelf showcases that it is a precaution against changing
baseline.®’ This conclusion is strengthened by Oxman’s observation that
Article 76(9) was intended as a response to geographical change: if the drafters
had intended to protect normal baselines from movement, they would have
included the same "permanency’ requirement in Article 5.

The other considerable provisions encompass Articles 16(1) and 47(8)
concerning “notice” or “publicity” clauses.*! According to these articles,
artificial and straight-line baselines “shall be shown on charts of a scale or scales
adequate for ascertaining their position”. While even their permanency is
uncertain,® one thing is clear that the absence of such publicity requirements
for normal baselines further reinforces that these baselines must correspond
to the physical low-water line.*

While this contextual analysis appears to be sufficient to take a side in
between the polarised views, the above-mentioned reasoning remains
shallow. These specific provisions cited when construed adequately in the
context of UNCLOS's broader systematic approach to maritime stability,

37 1d., art. 76 (8-9).

% David Caron, Climate Change, Sea Level Rise and The Coming Uncertainty In Oceanic
Boundaries: A Proposal To Avoid Conflict, in Maritime Boundary Disputes, Settlement
Processes, and the Law of the Sea 1, 9-10 (2009).

¥ Rosemary Rayfuse, Sea Level Rise and Maritime Zones: Preserving the Maritime
Entitlements of “Disappearing” States, in Threatened Island Nations: Legal Implications of
Rising Seas and a Changing Climate 167, 172-173 (2013).

4 Coalter Lathrop et al., Baselines under the International Law of the Sea, 17 (2019).

41 Ibid.

4 Suypra note 9, art. 16(1).

4 Nguyen Hong Thao, Sea-Level Rise and the Law of the Sea in the Western Pacific Region, 13
Journal of East Asia and International Law 121, 133 (2020).

# Alfred Soons 114 AM. SOC'y INT'1 L. PROC. 389, 390 (2020); Alfred Soons, Some
Observations on the ‘Ambulatory’ Nature of the Normal Baseline, 1 Portuguese Yearbook of the
Law of the Sea 5, 9 (2024).
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prove to be wrongfully assessed by ambulatory champions. The fixed baseline
interpretation, examined below, provides a more coherent reading of these
elements that better serves the treaty's overarching objectives.

Yet even with this reasoning, the debate remains unsettled. To see why;, it
must be considered how fixed baseline theorists interpret these same
provisions.

b) Fixed approach

While contemporary voices embrace the ambulatory baseline theory as
dominant and attempt to resolve the legal problems it causes, Kate Purcell
opposes this and constructs her strategy on the argument that the baseline has
never been intended to be ambulatory. And she begins to defend this by
examining the soundness of the aforementioned “negative implication”.*

The above argument that because Article 7(2) provides for the retention of
straight baselines “in the presence of a delta and other natural conditions where the
coastline is highly unstable”, other types of baselines must otherwise shift with
the coast misconstrues the meaning. Instead, the Article clearly states that
baselines should remain fixed, even in the face of significant changes to the
coastline.* It establishes intactness as the general principle, with Article 7(2)
serving as a reaffirmation rather than an exception. In essence, the Article
means: “While baselines throughout various coastal changes have to remain
as they are, because other baseline focused provisions don’t establish
otherwise, the particularly volatile nature of deltaic conditions should not
cause confusion or provide justification for abandoning this practice of
permanence.” By explicitly addressing the most extreme scenarios of coastal
instability, Article 7(2) reinforces rather than undermines the general
presumption that baselines maintain their integrity despite geographical
alterations.

While such an approach seems questionable at the first glance, it fully
aligns with the principle of effectiveness.*” According to the principle, when
the provision leads to two meanings (one by ambulatory, the other by fixed
thesis), the interpretation that best upholds the treaty's objectives should
prevail.®® Affirming the general rule on baselines, even amidst changes,

4 Mara R Wendebourg, Interpreting the Law of the Sea in the Context of Sea-Level Rise: The
Ambulatory Thesis and State Practice, 35 Journal of Environmental Law 499, 502-503 (2023).

46 Kate Purcell, Article 7(2) and the Special Case of Deltaic Coasts, in Geographical Change and
the Law of the Sea 49, 52 (2019).

47 Draft Articles on the Law of Treaties with Commentaries, § 6 (1966).

48 Ibid.
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strengthens durable relations* and fosters predictability in the sea.®® These
objectives will be further elaborated in the next section.

Similarly, the above-mentioned argument that Article 76(9) implies the
ambulatoriness of the baseline misinterprets that Article. Indeed,
“permanency” was intended to shield the outer limits of the shelf from
changes, but those changes were not concerning geographical evolutions at
all.! Permanency was sought to preserve common heritage rights, as states
may extend their rights over the international seabed area if the limit was not
defined once for all.>> This intent is further evidenced by the negotiating states'
approach to the shift from depth-based to distance-based definition. Back in
the time, there were “the exclusive sovereign rights of the coastal State to
exploit the seabed up to the 200-metre isobath or as far as the depth of the
superjacent waters admits of the exploitation of the natural resources of the
seabed”.® But as later on, it started to be considered imprecise, many states
advocated for current provision defining the shelf not on the basis of its
exploitability or depth, but by its width:>* “The coastal State shall delineate the
outer limits of its continental shelf, where that shelf extends beyond 200 nautical miles
from the baselines...”  Notably, they never discussed this shift as a potential
drawback in relation to possible alteration of limits due to coastal instability
— a strong indication that the negotiating states never foresaw baselines
shifting with the coast. Hence, “negative implication” is completely flawed,
drawing on the non-existent intention.%

Regarding the non-existence of the “publicity” clause for normal baselines,
this stems from the fact that such baselines are already inherently available in
officially recognised nautical charts as per definition: “the low-water line
along the coast as marked on large-scale charts officially recognised by the coastal
State”. Unlike Article 5, artificial and straight-line baselines don’t mention any
reflection-in-the-chart requirement in their texts and that is why there are
additional articles to do so. The Commentary of UNCLOS itself outlines that
“it seems that “large-scale” and “a scale or scales adequate for ascertaining
their position” may be used synonymously”.” The mere reason that the same

4 Rozemarijn J. Roland Holst, Change in the Law of the Sea: Context, Mechanisms and
Practice, 188 (2022).

% JLC, ‘Sea-level rise in relation to international law: Additional paper to the first issues
paper (2020), by Bogdan Aurescu and Niliifer Oral, Co-Chairs of the Study Group on sea-
level rise in relation to international law’, 35, fn. 164 (2023).

51 Purcell, supra note 46, 75-76.

52]d., 88-89, 95-96, 102-103.

% ]d., 87.

3 1d., 91-86.

5% Supra note 9, art. 76(7).

5% Supra note 46, 96.

57 Proelss et al., supra note 13, 56.
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wording is not employed, hence, brings no conclusion of the supremacy of the
actual low-water line over the charted line.

Evidently, this demonstration that Article 7(2) reinforces rather than
contradicts baseline permanency reveals how superficial readings of
UNCLOS can lead to conclusions that undermine the treaty's commitment to
stability. More importantly, the insight into the fact that the continental shelf
permanency provision was never intended to address baseline mobility
exposes a flaw in ambulatory reasoning. The fixed baseline approach thus
emerges not as an innovative departure from UNCLOS, but as the
interpretation that most efficiently preserves the treaty's original
understanding of how maritime zones should function in a legally ordered
system.

3. Object and purpose

The third element of interpretation is connected to context, because context
is employed to decipher the underlying tones of the text, ultimately guiding
the interpretation to the object and purpose.® Consideration of object
guarantees that any implications derived from the provision contribute to the
effectiveness of the treaty.” This teleological approach is of paramount
importance in the interpretation of instruments underpinning ongoing legal
regimes rather than settlement of specific disputes. While the preamble-
enhancing purposes of the treaty are generally the first course,® these treaties
also establish broad principles, in light of which the intention of drafters, and
consequently, optimal ways to construe the particular provisions are
discerned.®!

a) Ambulatory approach

In this regard, starting with the preamble of UNCLOS, the attainment of “a
legal order for the seas and oceans”, and “a just and equitable international
economic order which takes into account the interests and needs of mankind
as a whole”, “efficient utilisation of the resources” are set out as objectives in
the fourth and fifth paragraphs, respectively.®? Such order and needs of all
nations can be achieved by eschewing potential contradictions as states may
use UNCLOS baseline rules to maximise their territorial claims.®® If no shift

% Gardiner Richard, Treaty Interpretation, 210 (2nd ed., 2015); See also Bank Markazi Iran v.
the Federal Reserve Bank of New York, IUSCT Case No. 823, § 58 (2000). Available at:
https://jusmundi.com/en/document/decision/en-bank-markazi-iran-v-the-federal-reserve-
bank-of-new-york-award-award-no-595-823-3-tuesday-16th-november-1999 ; Irina, supra
note 22, 81.

5 Dorr, supra note 33, 584.

60 Id., 585.

61 Vaughan Lowe, The Law of Treaties: Or, Should This Book Exist?, in Research Handbook on
the Law of Treaties 1, 8 (2014).

62 Supra note 9, § 4-5.

63 Strauss, supra note 17, 37.
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occurs, coastal states obtain more ocean area as their coasts retreat.®* For
instance, if the coastline shifts inland by two miles, given that no
corresponding change applies to baselines, the state now commands over
extra miles of ocean that become internal waters with respective resource
rights. However, if baselines are altered as well, not only states keep their
twelve-mile territorial sea from the new coastline, but also high seas expand
by two miles.® This expansion advances the common interest in enlarging
Areas Beyond National Jurisdiction.®

Further, the exercise of rights over maritime zones on the basis of now-
outdated baselines raises legal concerns regarding the efficient utilisation of
the resources. With respect to the territorial sea, as Gershon Hasin rightfully
asserts, “without a land territory to protect, subjecting parts of the open ocean
to a regime of innocent passage or allowing a state to enforce its domestic laws
therein, simply because there “used to be” land there, is illogical”.¢” With
respect to the EEZ, such exercise goes against the rationale behind the EEZ
regime.® Judge Budislav Vukas opined in his declaration appended to the
Volga Case Judgement of 2002 that the EEZ regime was established to meet
the needs of coastal fishing communities whose livelihood depended on
nearby marine resources. That is why preserving sovereign rights over EEZ
areas that no longer serve the needs of displaced people — either because they
migrated from the submerged state or relocated far inland — goes against the
primary objective of the regime.®

Proceeding with the principles, the first principle to be evaluated is land
dominates the sea (LDS). LDS, a cardinal concept in maritime law, elucidates
that a state’s maritime rights are heavily contingent on its sovereignty over
land territory.”” To be more specific, land dominates the sea “by the
intermediary of the coastal front”.” It is this land territory that provides the
starting points for maritime delineation, serving as the basis for the extension
of legal rights on the sea. While UNCLOS does not expressly indicate the
principle, it accentuates that the maritime zones' outer limits are measured

6+ Tony George Puthucherril, Rising Seas, Receding Coastlines, and Vanishing Maritime Estates
and Territories: Possible Solutions and Reassessing the Role of International Law, 16 Int'l Comm. L.
Rev. 38, 57 (2014).

65 Ibid.

¢ Ekrem Korkut & Lara B Fowler, Implications of Sea-Level Rise for the Law of the Sea, 10 KMI
International Journal of Maritime Affairs and Fisheries 1, 13 (2018); See also supra note 5, 80.
67 Gershon Hasin, Ocean Governance in the 21st Century: A "New Package-Deal”, 48 Yale
Journal of International Law 223, 250 (2023).

6 Stoutenburg, supra note 19, 271-272.

6 Ibid, see also Hasin, supra note 67, 250.

70 Qatar v. Bahrain, ICJ No. 87, § 185 (2001). Available at: https://www.icj-cij.org/case/87 (last
visited Jul. 31 2025).

71 Weil Prosper, The Law of Maritime Delimitation — Reflections, 51 (1989).
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from the “baseline,” which implies LDS.” The ICJ has reaffirmed this principle
on several occasions,”? and did so in relation to normal baselines as well.”
These case laws highlighting the need for a natural connection to land
establish the core of ambulatory theory: maritime entitlements should alter to
mirror the physical reality.”> Any contrary outlook poses a threat to this
foundational basis of UNCLOS by envisaging the possibility of separating the
legal baseline from geographic reality.”

The second principle to be analysed is freedom of the high seas.”” All states
enjoy “inclusive” interests, such as freedom of navigation and rights of
fishing, and “exclusive” interests, including security and warfare.”® The
abundant resources of this zone profit distant-water fishing nations, as they
don’t have to negotiate access rights to foreign fishing zones.” This advantage
is buttressed by the consequences of shifting baselines: as EEZs transform into
high seas, the associated fish stocks transfer under the regime of the global
commons, meaning all nations.®

The third principle to be considered is the common heritage of mankind.®
UNCLOS balances exclusive rights of coastal states with the interests of the
international community in the area.®> Article 1 defines the “area” as the
seabed and ocean floor and subsoil thereof, beyond the limits of the
continental shelf, as well as all the non-living resources contained therein.®
The area and its mineral resources are part of the common heritage of
mankind.? All states have an interest in the scope® and exploitation® of this

72 Cogliati-Bantz, supra note 2, 89 (2020).

73 Nuno Antunes & Vasco Becker-Weinberg, Entitlement to Maritime Zones and Their
Delimitation: In the Doldrums of Uncertainty and Unpredictability, in Maritime Boundary
Delimitation: The Case Law: Is It Consistent and Predictable?, 64-66 (2018).

74 Supra note 70, § 184-185.

75 Busch Signe Veierud, Sea Level Rise and Shifting Maritime Limits: Stable Baselines as a
Response to Unstable Coastlines, 9 Arctic Review on Law and Politics 174, 176 (2018); Julia
Lisztwan, Stability of Maritime Boundary Agreements, Note, 37 Yale Journal of International
Law 154, 165 (2012).

76 Frances Anggadi, Reconceptualising the 'Ambulatory Character’ of Baselines: The International
Law Commission’s Work on Sea-Level Rise and International Law, 22 Melbourne Journal of
International Law 163, 179 (2021); Supra note 2, 99-100.

77 Supra note 9, art. 87.

78 Supra note 13, 681.

7 Supra note 19, 301-302.

80 Jbid.

81 Supra note 9, art. 136.

82 Supra note 67, 233.

8 Supra note 9, art. 1.

8 Jd., preamble, § 6.

8 Supra note 5, 49.

8 International Law Association, Legal Issues of The Outer Continental Shelf, Berlin
Conference (2004), 8.
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international seabed area, as they can utilise the area if duely authorised by
the international body.*

Within the context of the last two principles, if baselines shift inwards due
to coastal recessions, logically the scope of area and high seas enlarges,
meeting the common interests. On the contrary, if baselines are frozen, a
smaller portion of oceans will fall under the common heritage. This arguably
diminishes the principles’ sphere of application, augmenting the ambulatory
approach.®

While these arguments possess initial plausibility, emphasis on expanding
high seas and common heritage areas, ignores the practical reality that legal
uncertainty breeds conflict rather than cooperation. The mischaracterisation
inherent in each sentence posed is effectively rebutted by the preservation-
oriented approach expanded upon below.

b) Fixed approach

Before delving into the text of UNCLOS, proper account must be taken of
the interpretive framework developed in international jurisprudence. A
former ECtHR president, Luzius Wildhaber has stated: “The “living
instrument” doctrine is one of the best-known principles of Strasbourg case
law. It expresses that the Convention is interpreted in the light of present-day
conditions”.® Known as evolutionary interpretation, it is rooted in the
principle of effectiveness (ut res magis valeat quam pereat),”® which requires that
the text be construed by reference to the treaty's object and purpose so as to
ensure they remain operative.”

To determine the object and purpose of a treaty, the intentions of drafters
must be considered.”? However, under evolutionary interpretation, intention
plays a role at a more abstract level; namely, focusing on giving effect to the
legal relationship the parties intended to establish and maintain,® rather than
what they had actually said in the treaty.** This interpretive approach holds
particular significance for UNCLOS as a “living instrument”.? It ensures that

87 See Supra note 9, part XI, section 2.

8 Supra note 5, 80.

8 Abi-Saab, Georges, et al., eds. Evolutionary interpretation and international law, 80 (2019).
% Spain v. Canada, ICJ No. 96, §49, §84 (1995). Available at: https://www.icj-cij.org/case/96 ;
See also Hersch Lauterpacht, The Development of International Law by the International
Court, 228 (1958).

o1 Supra note 22, 82.

2 Employment of Women During the Night, 1932 PCIJ (Ser.A/B)No0.50,383 (Adv.Op.)
(Anzilotti,diss.op.).

% See Holst, supra note 49, 188-189; Lowe, supra note 61, 8.

% Bjorge Eirik, The Means of Interpretation Admissible for the Establishment of the
Intention of the Parties, in The Evolutionary Interpretation of Treaties 56, 88 (2014).

% ITLOS, Request for an Advisory Opinion submitted by the Sub-Regional Fisheries
Commission, §9 (2015).
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the treaty preserves its efficacy in the context of contemporary conditions®
rather than being confined to the circumstances of its original draughting, the
period when the drafters didn’t even predict global sea-level rise.””

This understanding resonates with the caveat stated by the Secretary-
General of the Third UN Conference on the Law of the Sea: “...It was of the
utmost importance that, in the process of change, the international community should
be constantly on guard so as to anticipate new problems and issues which might divide
it. Change was imperative but it had to be accompanied by greater diligence to
maintain the stability necessary for real progress”.* The statement underscores
that the Convention's intrinsic stability is contingent upon its capacity to
respond to and mediate change.” The most significant of these changes is sea-
level rise.

Reading the preamble of UNCLOS, it puts forward “establishing through
this Convention, with due regard for the sovereignty of all States, a legal order
for the seas and oceans” and “conformity with the principles of justice and
equal right” in the fourth and seventh paragraphs, respectively.!® Rethinking
these objectives through the lens of “intrinsic stability of the Convention”,
obviously drafters schemed to form legally stable, predictable and certain
relations in the maritime context. Such an approach has been widely
entertained in the 2023 additional paper of the ILC, prepared by Bogdan
Aurescu and Nilufer Oral.’* Considering what ambulatory champions claim
— shifting the baselines constantly — this is arguably doubtful if any kind of
certainty can be sought there.!> On the other hand, freezing baselines is a
direct means to avoid instability as to the location of maritime zones, a
potentially “fertile source of inter-State conflict”.1%

In this regard, a classic ambulatory prone argument “If no shift occurs,
coastal states obtain more ocean area as their coasts retreat” fails to take into
account the fact that the core reason for “obtaining more ocean area” is
because of “losing more land area” in exchange.!® And to shield their long

% See Joost Pauwelyn, The Nature of WTO Obligations; supra note 50, § 8.

97 Rosemary Rayfuse, W(h)ither Tuvalu? International Law and Disappearing States, 9
University of New South Wales Faculty of Law Research Series 1, 5 (2009).

% Statement by the Secretary General, Third UN Conference on the Law of the Sea,
Summary Records of 14th Plenary Meeting, UN Doc. a/conf.62/sr.14 (20 June 1974), para. 41.
% Supra note 49, 7.

100 Sypra note 9, preamble, § 4, 7.

101 See supra note 50.

10214, §79.

103 See Lanovoy & O’Donnell, Climate Change and Sea-Level Rise: Is the United Nations
Convention on the Law of the Sea up to the Task?, 23 International Community Law Review 133,
137 (2021); The Declaration on Preserving Maritime Zones in the Face of Climate Change-
related Sea-Level Rise, 18 Pacific Islands Forum Leaders, preamble, § 3 (2021); supra note 50,
§ 84, 92.

104 Pythucherril, supra note 64, 57-58.
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time owned maritime zones, especially their resourceful EEZs, states would
apply the artificial shoreline protection measures. These measures have gone
through the test of time and been proved impractical, profligate and not so
legally watertight strategy.1®® For example, in 1988 Japan spent $240 million
over three years to save Okinotorishima — two rocks from submerging under
water. Now, in 2025 it is not hard to predict that the amount to be expended
to save small-island states’ territories from volatile sea-level rise (91.2 mm on
July 7)1% would be outrageous.!?”

Furthermore, such actions carry serious environmental risks, such as
habitat destruction and pollution from sediment discharges, in addition to
creating a “coastal squeeze” that jeopardises biodiversity and ecosystem
services.!® The International Tribunal for the Law of the Sea has underlined
that prudence and caution require states to work together in assessing the
environmental impacts of coastal alterations. States further should endeavour
to choose the measures that don’t entail substantial physical alteration of the
coastal environment.!® Freezing baselines would remove the worry and need
for these artificial methods that harm the environment and free up funds for
climate adaptation.!? This strategy gives maritime zones legal certainty while
also conforming to the growing trend in customary international law toward
environmental cautiousness.

Proceeding with principles, LDS is not an absolute rule. UNCLOS already
permits some maritime limits to remain fixed regardless of coastal changes,
for example, Article 76(8-9) on the continental shelf, the article constantly
referred by ambulatory proponents themselves for negative implication,
establishes permanent fixation of outer limits of the shelf even if baselines shift
landward.”! As well-known professor Alfred Soons has expressed: “The land
dominates the sea” is a maxim, it is a summary of what some positive legal rules (on
baselines and perhaps on the extent of maritime zones) currently provide. But
circumstances can change, and so will the law; law is inherently adapting to the

105 Jessica Reynolds, A Sinking Feeling: The Effect of Sea Level Rise on Baselines and Statehood in
the Western Pacific, 37 The Australian Year Book of International Law 169, 199 (2020); supra
note 5, 57-58.

106 NASA Sea Level Change, https://climate.nasa.gov/vital-signs/sea-level/?intent=121 (last
visited on July 8, 2025).

107 David Caron, When Law Makes Climate Change Worse: Rethinking the Law of Baselines in
Light of a Rising Sea Level, 17 Ecology Law Quarterly 621, 640 (1990).

108 Clive Schofield et al., Reflections on Coastal State Response Options in an Era of Sea Level Rise:
Practical Challenges and Legal Consequences, 38 Ocean Yearbook 101, 112, 117-118, 123 (2024).
109 Tim Stephens, Climate Change Adaptation in Marine and Coastal Areas and
International Law, in Research Handbook on Climate Change Adaptation Law 254, 265 (2022).
110 Rosemary Rayfuse, International Law and Disappearing States: Utilising Maritime
Entitlements to Overcome the Statehood Dilemma, UNSW Law Research Paper 1, 6 (2010).

11 Sypra note 50, 63.
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requirements of developments in society” .!'> Hence, freezing baselines to prevent
states from losing maritime zones would be a legitimate application of
evolutionary interpretation.

As to the common heritage of mankind and freedom of the high seas, the
above interpretation adopts an overly cursory course, omitting the trade-off
between land loss and expansion of high seas again. In reality, the fixed
baseline approach doesn’t encroach upon these principles, rather shields
nations from the risks of the transformation of rich-in-fisheries EEZs into high
seas: Fisheries in the EEZs are subject to state's conservation laws and
management as per requirements of UNCLOS, including licensing fishermen,
fishing vessels.!® For example, under article 62, states are obliged to promote
the objective of optimum utilisation of the living resources in their EEZs.
Article 61, on the other hand, obliges them to determine the allowable catch
of these living resources. Perused together, these provisions create a
regulatory framework designed to ensure sustainable utilization within set
limits, preventing resource depletion through overexploitation.!*

However, such articulate regulation doesn’t apply to fisheries in high seas:
UNCLOS requires states to share fishing data and maintain vessel records,
but enforcement is difficult and states have little incentive to police distant
waters. They struggle to monitor their own flagged vessels even inland
waters, let alone on the high seas. The case of The Chilean Sea Bass exemplifies
this problem —it's seriously overfished with illegal harvesting in 2000 reaching
twice the legal catch limits, despite being regulated by an international
commission.'’®

In light of these facts, the consequences of following the lead of shifting
baselines leave nothing to the imagination. The implications extend beyond
fisheries to encompass marine protected areas increasingly established within
EEZs.1® A shift of these areas to the high seas status would dismantle
conservation measures maintained by coastal states, leaving them to the
mercy of flag states,!”” which would undoubtedly be uninterested in anything

112 Alfred Soons, Proceedings of the 118th Annual Meeting, 118 American Society of
International Law 389, 392 (2020).

113 Joyner Christopher, Biodiversity in The Marine Environment: Resource Implications for The
Law of The Sea, 28 Vanderbilt Journal of Transnational Law 635, 642-643 (1995).

114 Sypra note 9, art. 61(1-2), 62; supra note 13, 497.

115 Ann Powers, Sea-Level Rise and Its Impact on Vulnerable States: Four Examples, 73 Louisiana
Law Review 151, 165-6 (2012).

116 Nilufer Oral & Bogdan Aurescu, Sea Level Rise and Maritime Boundaries: The Case for
Stability, Legal Certainty, and Peaceful Relations, in By Peaceful Means: International
Adjudication and Arbitration - Essays in Honour of David D. Caron, 447 (2024).

17 See Ibid; Rolf Einar Fife, Sea-Level Rise in Relation to International Law: How to Protect
Coastal State Rights by Operationalizing Legal Analysis, in The International Legal Order in
The XXIst Century: Essays in Honour of Professor Marcelo Gustavo Kohen, 789 (2023).
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other than exploiting.!'® This jurisdictional shift is particularly troubling given
that over one-third of global fish stocks already suffer from over-exploitation
even within the relatively well-regulated EEZs.!' While international
organisations call for collective action to promote sustainable ocean-based
economies,'? maintaining such objectives becomes practically impossible and
undesirable for coastal states facing the legal uncertainty of ambulatory
baselines.

As a result, proper interpretation of Article 5, in contrast to what the
ambulatory champion offers, in light of legally stable and certain relations
tavours freezing baselines. These baselines not only ensure predictability of
maritime entitlements for vulnerable coastal states but also sustain the
regulatory regimes already in place within their EEZs. It eschews
uncertainties and risks associated with climate change based coastal recession
- ranging from economic hazards to shield the baseline to unregulated
exploitation of marine resources. Thus, in preserving the effectiveness of
UNCLOS in a contemporary context, such interpretation is not a departure
from the Convention’s purposes, but a necessary evolution of them. Both the
treaty's hierarchy of values and the practical consequences of interpretation
are properly judged and competing interests are balanced. While the
contravening stance may appear to honour reality at first blush, it ultimately
undermines the treaty's capacity to provide the predictable legal framework,
which eventually dooms what was initially “honoured”.

B. The Interpretation of Article 5 under VCLT Article 32

According to the Article 32 of the VCLT:

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable” 12!

While the above interpretation does not lead to a manifestly absurd result,
but to confirm the meaning drawn from the texts, this section will elaborate
on travaux préparatoires and subsequent practice, respectively.

1. Travaux préparatoires

118 Powers, supra note 115, 167; see also Stephen Floyd, Fishing for Answers: Illegal Fishing,
Depleted Stocks, and the Need for WTO Fishing Disciplines, 52 Georgetown Journal of
International Law 797 (2021).

119 UNGA, Oceans and the Law of the Sea: Report of the Secretary-General, § 29 (2024).
120 UNGA, Draft Resolution Submitted by the President of the General Assembly: Our
Ocean, Our Future: United for Urgent Action, § 21 (2025).

121 Vienna Convention on the Law of Treaties, art. 32 (1969).
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The object and purpose element of the interpretation has already been
employed to distinguish the meaning between the lines. Yet sometimes
recourse to preparatory work serves a finalising effect to distinguish the true
intention of drafters through their discussions.’? Having no clearly defined
scope, travaux covers not only legal, but also politically motivated oral and
written remarks provided they are made in an official context.!?

a) Ambulatory approach

This means of interpretation is generally applied to substantiate that the
charted line was not intended to constitute the normal baseline.'?* Historical
records showcase that the function of nautical charts and their depicted lines
was to elucidate the term “low-water line” as subsequently codified in Article
5.1% Reference to the charted line was added to avoid demanding states to
agree on a universal vertical datum to determine the low-water mark,
intention was never to give it precedence.'? This finds further support in the
light of the statement of the International Law Commission: “At the time of
the negotiation of the United Nations Convention on the Law of the Sea, sea-
level rise and its effects were not perceived as an issue that needed to be
addressed. The Convention was thus interpreted as prescribing an
ambulatory character for baselines and the outer limits of the maritime zones
measured therefrom”, excluding continental shelf limits and straight
baselines.'?”

Furthermore, in 1952, the definition of normal baseline was as follows: “The
line of low-water mark is that indicated on the charts officially used by the
coastal State, provided the latter line does not appreciably depart from the line of
mean low-water spring tides.” But later on, drafters have concluded that the last
part is not necessary, because any significant departure would be disputed by
other states and a correction would be forced. As a result, the phrase was
removed. This record indicates that challenging the charts was already
contemplated by the drafters, so how could they envisage giving primacy to
charts to define the baseline?!2

While these historical arguments possess surface appeal, they reflect a
selective reading of the preparatory materials that overemphasises isolated
statements. The left out broader draughting context when taken into complete
account sheds a different light on the matter, as below analysis indicates.

122 Yearbook of The International Law Commission, Volume II, 58, § 21 (1964); Peru v. Chile,
ICJ No. 137 (2014). Available at: https://www.icj-cij.org/case/137 (last visited Jul. 31, 2025).
123 Orakhelashvili, supra note 32, 383.

124 See Supra note 20, 9-11.

125 Lathrop et al., supra note 40, 18.

126 See Lanovoy & O'Donnel, supra note 103, 143.

127 Supra note 18, 41.

128 Anggadi, supra note 76, 176-177.
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b) Fixed approach

A lesser-known interpretation of the preparatory work of Article 5 has been
put forward by Kate Purcell. Rather than selecting the low-water line as a
geographical fact that Article 5 subsequently required to be marked on charts,
the drafters actually proceeded in reverse: they chose existing charts first, and
the low-water line was adopted precisely because it was already represented
as a linear representation of the coast on nautical charts.!” This approach is
sounder considering the fact that drafters were looking for practical
convenience in the early 20-30¢.1% In 1930, the Second Sub-Committee selected
the low-water mark as a maritime baseline primarily because existing British
Admiralty charts already employed this tidal measurement.’ The U.S.
proposed using “whatever line of sea level is adopted in the charts of the
coastal State” 132 —this demonstrates that the significance of physical reality
was diminished. Further, many states faced practical differences in
determining the precise spots of the low-water line,'*® however these were
deemed negligible,'* establishing the charted low-water line as the
uncontested normal baseline.’®> As a result, the question of whether the
charted line should have primacy never arose because only the charted line
was ever considered as a viable baseline candidate. This is the interpretation
that completely aligns with the approach of fixed baselines: charts over
physical reality, and it refutes the polarised view that has been grounded on
non-existent premises.

2. Subsequent practice

Subsequent practice, as a supplementary means consisting of conduct by
one or more parties,'® is referred to in the practice of international
adjudicatory bodies, albeit not always by explicit reference to Article 32 of the
VCLT." The practice directly embraces the statements and judicial decisions
of states.’®® The resolutions of international bodies, and annunciations of

129 Supra note 46, 166-167.

130 UNGA, ‘Report on the Regime of the Territorial Sea by J. P. A. Francois, Special
Rapporteur’ (4 April 1952) UN Doc A/CN.4/53, 22.

131 JHO, Manual on Hydrography, 267 (2005).

132 Supra note 46, 168.

133 Yearbook of ILC II, 267 (1956).

134 M Frangois, Rapporteur, Report of the Second Committee: Territorial Sea, 24 American Journal
of International Law 234, 248 (1930).

135 Supra note 76, 178.

136 United Nations General Assembly, Resolution No. A/RES/73/202, Conclusion 4.3 (2018).
137 Botswana/Namibia, IC] No.98, § 79-80 (1996). Available at: https://www.icj-cij.org/case/98
(last visited Aug. 3, 2025); Loizidou v. Turkey, ECtHR No. 15318/89, § 79-82 (1996). Available
at: https://hudoc.echr.coe.int/eng?i=001-58007 (last visited Aug. 3, 2025).

138 United Nations General Assembly, Report of the International Law Commission No.
A/71/10, 149 (2016).
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dispute settlement bodies,'* while not constituting subsequent practice under
Article 32, are held useful when assessing the conduct of parties in relation to
a treaty.'®

a) Ambulatory approach

The theory of ambulatory baselines is consistent with state practice
historically.!*! For example, the United Kingdom's government expressed that
“baselines were liable to physical change in the course of time” during the
negotiations of the 1958 Geneva Convention on the Territorial Sea.*> Moving
forward, in 2012, the International Law Association Baselines Committee
accepted the ambulatory nature of the normal baseline in the light of both
interpretation and state practice.!** In the 2019 and 2021 UN Sixth Committee
Debate, some states outlined the lack of sufficiently widespread state practice
in fixing baselines, and cautioned against “over-emphasising such regional
practice”.'* During 2020-2021, the International Law Commission has
reflected many pro-ambulatory State submissions, and referred to
information deposited with the UN Division of Ocean Affairs and the Law of
the Sea as evidence that several states implement shifting baselines
domestically.'*> Notably, major naval powers such as the US, the UK and the
Netherlands, expressed their positive view on this issue in the 21t century too.
As rightly put by Snjélaug Arnadéttir, uniform state practice contrary to
shifting zones advocacy cannot be met while such important actors maintain
their position.!#

At the same time, it must be recognised that the object and purpose of the
treaty can impose significant limitations on the ability to derogate from its
provisions through subsequent practice.'” UNCLOS, adopted as a form of the
“package deal”,'* establishes a careful balance between parties with
conflicting interests,'* with the aim of achieving universal participation.'

139 Jd., 152-153.

140 Sypra note 136, Conclusion 5.2 (2018).

141 Snjdlaug Arnadottir, Emerging State Practice on Maritime Limits: A Grotian Moment
Unveiling a Hidden Truth?, 4 Grotiana 44, 10-11 (2023).

142 Jbid.

143 Sypra note 20, 31.

144 Davor Vidas & David Freestone, Legal Certainty and Stability in the Face of Sea Level Rise:
Trends in the Development of State Practice and International Law Scholarship on Maritime Limits
and Boundaries, 37 The International Journal of Marine and Coastal Law 673, 712, 721-723
(2022).

145 Sypra note 18, § 88, 101.

146 Arnadéttir, supra note 141, 69.

147 Supra note 22, 110.

148 International Seabed Authority, A Constitution for The Oceans, in Law of the Sea:
Compendium of Basic Documents 1x, Ixii (2001).

149 Irina Buga, Between Stability and Change in the Law of the Sea Convention, in The Oxford
Handbook of the Law of the Sea 46, 67 (2016).

150 United Nations General Assembly, Resolution No. 44/26, § 3-4 (1989).
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After creating a single universal regime in agreement with the object,®!
UNCLOS cannot tolerate departures from that balance by a minority of
states.’®> Fragmented practices on freezing baselines that alter the
Convention’s allocation of rights and duties are not approved unless they are
compatible with the object and purpose, which is not the case for ambulatory
advocates as proved above.

And exactly these considerations were a huge reason for scholars to keep
their flag flying... till it surpassed the year 2020, passing the flag to the
opposite side once and for all.

b) Fixed approach

Subsequent conduct holds particular significance in evolutionary
interpretation,’®® as both serve the same purpose: keeping the treaty alive in
contemporary conditions.”®™ And these state actions in the form of
“preservation of baselines” have surpassed dated practices.

While initially ILA’s 2012 Sofia Report seemed valid, slowly both practices
evolved and the gap in the employed methodology in the Report surfaced.
The Report turned a blind eye to the state practice that was emerging
specifically in response to sea level rise and focused on what seemed to be the
pre-dominant approach back in the time.!** But soon in six years ILA endorsed
a proposal that, in order to promote legal certainty and stability, properly
determined baselines and outer limits of maritime zones “should not be
required to be recalculated should sea level change affect the geographical
reality of the coastline”.'** The Committee reaffirmed this approach in the 2022
Lisbon Conference, along with acknowledging the likelihood of additional
developments in the future.'™ The future didn’t take too long to arrive. Most
recently at the 2024 Athens Conference, many major maritime nations began
to clarify their stances or even enact legislation that directly addressed the
legal stability of baselines, including naval powers, namely the USA, the UK,
Japan, that were previously believed to be adhering to the opposite guide.!%®

151 Shirley Scott, The LOS Convention as a Constitutional Regime for the Oceans, in Stability
and Change in the Law of the Sea: The Role of the LOS Convention 9, 23-25 (2005).

152 United Nations General Assembly, Oceans and the Law of the Sea, § 40 (2004).

15 Murphy Sean, The Relevance of Subsequent Agreement and Subsequent Practice for the
Interpretation of Treaties, in Treaties and Subsequent Practice 82, 86 (2013).

154 Supra note 22, 93; See also United Nations General Assembly, Report of the International
Law Commission No. A/66/10, 283-284 (2011).

155 Vidas & Freestone, supra note 144, 683.

15 International Law Association Committee on International Law and Sea Level Rise,
Resolution No. 5/2018, 1 (2018).

157 International Law Association Committee on International Law and Sea Level Rise,
Lisbon Conference, 20-21 (2022).

158 International Law Association Committee on International Law and Sea Level Rise,
Athens Conference, 41-44 (2024).
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In the same vein, in 2020 ILC has observed that an adequate approach
responding to the effects of sea level rise is one based on the preservation of
baselines.’™ While the support was scattered at that time, it intensified with
the submission of the Additional Paper in 2023, which covered many more
state submissions and analyses. This paper concluded that “there is no
evidence of State practice in support of the view that an obligation exists
under the Convention or other sources of international law to regularly revise
charts for the purposes of updating baselines or maritime zones.”'® The final
report, adopted by the ILC at its seventy-sixth session (2025), sealed this
matter by indicating a convergence of views among states across all regions
in this regard.!*! To be more accurate, Kiribati in its official submission has
observed that at least 106 states, representing a strong majority of island and
coastal States, acknowledge that maritime baselines remain fixed at their
current coordinates.!¢2

After mentioning all these conclusions of international bodies vested with
dominion over analysis of the law of the sea, there is no need to delve into
state practice separately. Because provided observations by them capture the
consolidated position of states on these matters.

This overwhelming convergence of contemporary state practice exposes
the inadequacy of the ambulatory baseline theory in addressing the realities
of maritime areas. While ambulatory proponents cling to outdated
interpretations that fail to account for the treaty's evolutionary capacity, the
international community has decisively moved toward recognising that legal
stability must prevail. In contrast to the misguided literalism, the fixed
baseline approach, backed up by accelerating practice, reflects a mature
understanding of treaty effectiveness by adapting legal frameworks to
preserve core tenets under fluctuating circumstances. The evidence has now
become incontrovertible: the preeminent judicial organ in the UN system,
namely the International Court of Justice finally took its side, the side that was
not unexpected.

1% United Nations General Assembly, Sea-level Rise in Relation to International Law Report,
§ 104(e) (2020).

160 Sypra note 50, § 249.

161 International Law Commission, Final Report of the Study Group on Sea-Level Rise in
Relation to International Law, § 27-32 (2025).

162 International Court of Justice, Obligations of States in Respect of Climate Change, Written
Comments of the Republic of Kiribati, § 41 (2024).
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II. Water Stills in the Law of the Sea, If Not the Sea
Itself: IC] Advisory Opinion on Climate Change

A. From Hamburg to Hague

Climate change poses the single greatest threat to the peoples of small
island states, particularly those in the Pacific.’®* They voice their concerns most
effectively through intergovernmental organisations, including the Pacific
Islands Forum, the Alliance of Small Island States, and the Commission of
Small Island States on Climate Change and International Law (hereinafter -
COSIS). COSIS, established on 31 October 2021, is authorised to promote and
contribute to the progressive development of international law concerning
climate change, including the obligations of states relating to the protection
and preservation of the marine environment.!%*

To fulfil its mandate efficiently COSIS submitted its Request for an
Advisory Opinion to ITLOS on 12 December 2022. The Request mainly
covered the topics on the marine environment, but not explicitly the sea level
rise.'> On 21 May 2024, ITLOS issued an advisory opinion in response,
clarifying the specific obligations under UNCLOS to prevent, reduce, and
control marine pollution through GHG emissions, and to protect and preserve
the marine environment from climate change. In the opinion, ITLOS has
stated that some participants, referring to the mention of sea level rise in the
Request, invited the Tribunal to address the issues of consequences of coastal
recession upon baselines. However, the Tribunal called these questions
outside the scope of the advisory proceedings, keeping them unanswered.%

Following the submission of COSIS, the air condensed in the United
Nations General Assembly as well. The States finally convened at the 64"
plenary meeting to adopt the Resolution on “Request for an advisory opinion
on the obligations of States in respect of climate change” on 29 March 2023.1¢
During the discussions, destructive effects of sea-level rise were frequently

163 Boe Declaration on Regional Security (2018), https://forumsec.org/publications/boe-
declaration-regional-security (last visited Aug. 2, 2025).

164 Agreement for The Establishment of The Commission of Small Island States on Climate
Change and International Law, Article 1(3),
https://treaties.un.org/doc/Publication/UNTS/N0%20Volume/56940/Part/I-56940-
08000002805c2ace.pdf (last visited Aug. 12, 2025).

165 See Commission of Small Island States on Climate Change and International Law,
Request for Advisory Opinion (2022).

166 International Tribunal for the Law of the Sea, Request for an Advisory Opinion
Submitted by the Commission of Small Island States on Climate Change and International
Law, § 149-150 (2024).

167 See United Nations General Assembly, Resolution No. A/RES/77/276 (2023).
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voiced, with Norway,!®® Chile,'® and the USA explicitly addressing the
effect of changing coastlines on the location of maritime limits. After the
Secretary-General of the United Nations transmitted the Request to the ICJ on
12 April 2023, these slightly scattered statements led to the shaping of
subsequent submissions. Namely, numerous states emphasised the
importance of the Court recognizing the following in its responses to the
questions put to it: the emerging state practice spearheaded by small island
developing States and the Pacific Islands Forum proves that baselines remain
legally fixed under the UNCLOS despite the impacts of sea-level rise.!”2

The Court has answered these concerns on 23t July 2025 in its long
anticipated Advisory Opinion under the section “Obligations of States in
relation to sea level rise and related issues”.!” While keeping the analysis
short, the Court gives preference to focus on the “publicity” clause Article
16(1) to begin with. Nonetheless, the Court takes different recourse for
reasoning, rather than construing the publicity requirement as embedded in
the normal baseline’s definition itself, which would have prevented this factor
from serving as a basis for distinguishing normal baselines from others in the
context of accentuating charts.” The Court directly goes to the core and states
that UNCLOS under neither Article 5 nor Article 16(1) and 47(8) contains text

168 United Nations General Assembly, Resolution No. A/77/PV.64, 26 (2023).

169 Jd., 25.

170 Id., 28.

171 Request for Advisory Opinion transmitted to the Court pursuant to General Assembly
resolution 77/276 of 29 March 2023, https://www.icj-cij.org/sites/default/files/case-
related/187/187-20230412-app-01-00-en.pdf (last visited Aug. 12, 2025).

172 ¢.¢. see Obligations of States in respect of Climate Change, Written Statement of Burkina
Faso, para. 345 (02.02.2024); Written Statement of the Bahamas, para. 222 (22.03.2024);
Written Statement of El Savador, para. 58 (22.03.2024); Written Statement of Solomon
Islands, para. 212 (22.03.2024); Written Statement of the Federated States of Micronesia,
para. 115 (15.03.2024); Written Statement of Tonga, paras. 235-236 (15.03.2024); Written
Statement of Dominican Republic, para. 4.40 (22.03.2024); Written Statement of Kenya, para.
5.68 (22.03.2024); Written Statement of Liechtenstein, para. 77 (22.03.2024); Written
Statement of Marshall Islands, para. 105 (22.03.2024); Written Statement of New Zealand,
para. 13 (22.03.2024); Written Statement of Korea, para. 8 (22.03.2024); Written Statement of
Melanesian Spearhead Group, para. 326 (22.03.2024); Written Statement of the Parties to the
Nauru Agreement Office, para. 22 (22.03.2024); Written Statement of the Pacific Islands
Forum Fisheries Agency (FFA), paras. 38-40 (15.03.2024); Written Statement of the Alliance
of Small Island States (AOSIS), para. 5 (22.03.2024); Written Statement of the Organisation of
African Carribean and Pacific States (OACPS), para. 176 (22.03.2024); Written Statement of
the Commission of Small Island States (COSIS), para. 196 (22.03.2024); Written Statement of
Costa Rica, paras. 125-127 (26.03.2024); Written Comments of Mauritius, para. 151
(15.08.2024); Written Comments of the Cook Islands, (15.08.2024); Written Comments of
Timor-Leste, 26-7 (15.08.2024); Written Comments of the Bahamas, paras. 91-5 (14.08.2024);
Written Statement of Australia, para. 1.17 (26.03.2024).

173 International Court of Justice, Advisory Opinion of 23 July 2025 on Obligations of States
in Respect of Climate Change, § 105 (2025).

174 This Article, II Context, fixed approach, last paragraph.

219


https://www.icj-cij.org/sites/default/files/case-related/187/187-20230412-app-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/187/187-20230412-app-01-00-en.pdf

OCTOBER | 2025 INTERNATIONAL LAW OF THE SEA

requiring states parties to update baselines.'> It acknowledges the
widespread state practice endorsing this approach and emphasises the
pertinency of this practice for the interpretation of UNCLOS.7¢ After these
brief considerations, it sets down the finding in the climate change context for
the last time: UNCLOS does not require states to revise established baselines
or maritime boundaries due to physical alterations like coastal recession.!””

Ostensibly, that was the main analysis to be made of the”physical reality
vs charts” issue. All of the polarised stances were centred on the query of
whether charts had to be renewed to reflect coastal changes or not, and this
could be answered in the simplest way through the lack of an update
requirement in the text. However, this course bypasses a lot of controversial
points by merely announcing “regional and cross-regional declarations
relevant for the purposes of the interpretation of UNCLOS”. The reason why,
in the words of Vice-President Sebutinde,'”® “an overly cautious approach” is
taken can be unravelled by the analysis of the referred documents.

In addition to UNCLOS, the Court concentrates on the 2021 Declaration of
the Pacific Islands Forum on Preserving Maritime Zones in the Face of Climate
Change-Related Sea-Level Rise and the 2025 final report of the ILC on sea level
rise (2025 Report) to support its conclusion.'” The Pacific Islands Forum (PIF)
has been calling upon States to reflect on their baselines in the face of sea-level
rise since 2010.1%° Stimulating regional efforts to fix maritime baselines
through the adoption of the 2014 Palau Declaration on “The Ocean: Life and
Future”,'® the PIF has become the main player to have this approach spread
and through this path, it gained more recognition from other states.!8? This
fact has been also endorsed in the 2025 Report referenced by the Court,!*
hence, their firm stance and attraction of attention worldwide truly tells a lot
about the required interpretation of UNCLOS.

Furthermore, the second incorporated document belongs to the ILC’s
Study Group, the body which has been investigating evolving state practice
and proposed interpretations on the pertinent issue for more than 7 years. In
general, the Court has cited ILC outputs in a minimum of 25 judgments, while

175 Supra note 173, § 359.

176 Id., § 360.

1771d., § 362.

178 International Court of Justice, Advisory Opinion of 23 July 2025 on Obligations of States
in Respect of Climate Change, Separate opinion of Vice-President Sebutinde, § 8 (2025).
179]d., § 360-361.

180 Sypra note 144, 702.

181 Obligations of States in Respect of Climate Change, Written Statement of the Pacific
Island Forum Secretariat, 5-7 (2024).

182 Advisory Opinion on Obligations of States in Respect of Climate Change, § 360.

183 Supra note 161, § 32.
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over 70 individual opinions highlight multiple ILC papers.!® This means that
the contribution of the Commission is highly appreciated on the international
front and this fact proved itself once again in the landmark Advisory Opinion.
Thus, considering the role of both PIF and ILC in the context of sea-level rise,
it becomes more pellucid why the Court has chosen to reach the conclusion
via a concise, yet resourceful route.

However, those points still don’t erase the fact that the Court's approach
represents a missed opportunity for more comprehensive legal development.
By limiting itself to textual analysis and two documents of state practice, the
Court avoided engaging with the deeper foundations that could have
provided meticulous guidance for future cases. By explicitly acknowledging
the principle of legal stability, the Court could set down a firm foundation.
This tenet would lead any interpretation to the fixed baseline approach in a
world with unstatic state practice.

B. So Close, Yet so far from Customary Law?

This implicit confirmation of freezing baseline will undeniably be
embraced by the states most susceptible to sea-level rise, but it remains
unfortunate that the Court did not elaborate further on this finding, and the
very first concern about this came from Judge Aurescu, former Co-Chair of
the Study Group of the ILC on sea-level rise in relation to international law.
Judge Aurescu initially regrets the absence of any mention of the principle of
legal stability, certainty and predictability — the core rationale behind the
stance in favour of fixed baselines, as articulated in the ILC documents.!s>
Moreover, the Judge designates “non-requirement to update their baselines”
not only as a correct interpretation of UNCLOS, but also as a norm of
customary international law.’® Proceeding with the demonstration of
extensive state practice, the Judge concludes that over 100 states explicitly
recognise that baselines should remain unchanged satisfies the requirements
for customary law and that had to be dictated by the Court.'®” Briefly, the
Court was expected to formalise the creation of a new custom by “translating
in terms of express principle such changes as have in fact been
accomplished” .8

This, in turn, raises another question: Does explicit judicial recognition of
customary law matter when the Court already acknowledged widespread
state practice on the issue? At first glance, the practical effect appears to

184 Sotirios-loannis Lekkas, The Uses of the Outputs of the International Law Commission

in International Adjudication: Subsidiary Means or Artefacts of Rules?, 69 Netherlands
International Law Review 327, 328 (2022).

185 International Court of Justice, Advisory Opinion of 23 July 2025 on Obligations of States
in Respect of Climate Change, Separate opinion of Judge Aurescu, § 4 (2025).

186 Id., § 5.

187 Id., § 5-13.

188 Lauterpacht, supra note 90, 713.
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remain the same whether the Court spoke explicitly or implicitly about
baseline fixation. However, this perspective misapprehends the
transformative power that judicial pronouncements have on the evolution of
international law. Especially considering that the document as an advisory
opinion has a non-binding nature,'® expectation regarding the confirmation
of custom becomes sounder.

Advisory opinions expounding on questions of international law in a
generalised manner carry transformative legal weight, thereby affecting the
normative expectations of the entire international community.'*® The Court's
1996 advisory opinion in Legality of the Threat or Use of Nuclear Weapons
provides a cogent example in this regard. As Philippe Sands argues that this
opinion recognised for the first time the existence of norms of international
environmental law as customary rules equally applicable during armed
conflict.’”! While the opinion was not revolutionary in creating new law, it
“formally confirmed an “evolutionary” development of the twentieth
century.”!2 The lesson here is that environmental law duties and the mutual
application of pertinent legal systems existed before the Court's
pronouncement, it reflected itself in state practice and opinio juris, but the
ICJ’s formal confirmation represented an imperative step in their universal
recognition as custom.

The same logic applies to the present advisory opinion. Had the Court
explicitly affirmed the customary nature of the freezing of baselines, as urged
by Judge Aurescu, it would have elevated dispersed evidence of opinio juris
into a concrete rule. This would have filled the interpretative gaps left by the
Court’s brief treatment of the issue and prevented its less-than-ten-paragraph
analysis from being overshadowed by the Opinion’s more elaborate emphasis
on other customary environmental rules.' Yet, the IC]J refrained, whether due
to genuine conviction in the sufficiency of its implicit statement based on two
documents, or from a cursory approach to this critical legal question remains
unclear. Time will reveal the consequences of this restraint, either through
increase or dormancy in practice, and ultimately determine whether the
Court's landmark Advisory Opinion truly proves adequate to guide
international practice in the seas or leaves a gap precisely when coastal states
need it most.

189 International Court of Justice, Advisory Opinion Concerning the Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania; First phase, 10 (1950).

190 Massimo Lando, Advisory Opinions of the International Court of Justice in Respect of Disputes,
61 Columbia Journal of Transnational Law 68, 127 (2023).

191 Mahasen M. Aljaghoub, The Advisory Function of the International Court of Justice, 199
(2006).

192 D. Stephens, Human Rights and Armed Conflict — The Advisory Opinion of the International
Court of Justice in the Nuclear Weapons Case, 4 Yale Human Rights & Development Journal 1,
23 (2001).

19 Advisory Opinion on Obligations of States in Respect of Climate Change, 84-95.
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Conclusion

Viewed through the prism of the Vienna Convention on the Law of
Treaties, Article 5 of UNCLOS presents a horizon far richer than the simple
contest between ambulatory and fixed baselines. Although the text
accommodates both readings, the holistic examination offered in this Article
shows a subtle but decisive shift within the contemporary practice: the
tendency gravitates towards shielding fixed baselines even as coastal
geography is transmuted by climate-induced coastal change.

The fixed baseline approach represents not merely a practical
accommodation, but a sound application of evolutionary interpretation that
serves UNCLOS's fundamental tenets. The ICJ's Advisory Opinion, while
reaching the desired conclusion, exemplifies both the potential and
limitations of international judicial opinion in addressing climate-related
challenges. The Court's implicit endorsement of baseline fixation provides
important support for vulnerable states, yet its failure to explicitly recognise
the customary law dimension of this practice leaves the legal framework
incomplete. Future developments in state practice and judicial interpretation
must build upon this foundation to create the legal certainty that maritime-
bound states demand.

Accepting fixed baselines instead of ambulatory ones is more than just a
change in our legal interpretation. It showcases that international law can
respond to new challenges while still focusing on legal clarity and peaceful
relations among states. The baselines may be carved in charts rather than
sand, but the legal foundations they support must be more durable than either
— a test that the fixed baseline approach appears better equipped to meet in
the contemporary world. And whether the IC]'s Advisory Opinion will be
considered as a cautious step in this legal evolution or as a missed moment
for decisive judicial leadership remains to be seen.
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Madoni irsin aid edilmasi (atribusiyasi) tizre
hiiqugqi ¢or¢iveda agiq ve gqapali yanagmalar

Elnur Karimov & Madina Oliyeva & Inci Méylamlr®

Annotasiya

Bu maqala Avstriya, Italiya, Yaponiya, Avstraliya va ABS-nin madani irsin aid edilmasi
(atribusiyas1) tizra hiiquqi carcivalorini miigayisali sokildo arasdivir. Magalada atribusiya
prosesinin meyarlar: ictimaiyyata agiqliq daracasina gora aciq va ya qapali sistemlar olaraq
tasnifatlasdirilir. Arasdirma gostarir ki, atribusiyamn saffaf va ictimaiyyata aciq oldugu
yurisdiksiyalarda meyarlar daha dar va konkret, qapali prosedurlarin tistiinliik taskil etdiyi
dlkalorda isa meyarlar daha genis va tafsira agiq olur. Madoni irsin diizgiin qurulmug
atribusiya sistemi yeni dayarlori madani irs anlayisinda ohata edacok qadar elastik olmals,
lakin hiiqugi miiayyanliyi va hor hanst bir xalqin va ya millatin madaniyyatinin tamal
dayarlorini da zaiflatmamoalidir. Moaqgalada hamginin Azarbaycan Respublikast kimi
atribusiya meyarlarini hala tam formalasdirmanus olkalar digiin dovlatin madaniyyat siyasati
va mévcud institusional resurslarindan asili olaragq, atribusiya prosesinin takmillasdirilmasi
istigamatinda tovsiyalar irali siiriiliir.

Abstract

This article presents a comparative analysis of the legal frameworks governing the
attribution of cultural heritage in Austria, Italy, Japan, Australia, and the United States.
The analysis proceeds along two dimensions: the openness of the attribution process and the
criteria applied. The study demonstrates that in jurisdictions where attribution procedures
are transparent and accessible to the public, the criteria tend to be narrower and more
concretely defined, whereas in countries with more closed procedures, the criteria are broader
and open to interpretation. A well-structured attribution system should be flexible enough
to encompass new and changing values within the concept of cultural heritage, without
undermining legal predictability. Finally, the article offers recommendations for countries
such as the Republic of Azerbaijan, which have not yet fully developed attribution criteria,
suggesting that the attribution criteria should be improved by tailoring them to the state’s
cultural policy priorities and available institutional resources.
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Giris

adeni irsin aid edilmasi (atribusiyasi) madaniyyst hiiququnun

vacib hissesi olan madeni irs hiiququnun on miihiim

institutlarindandir. Madoeni irsin atribusiyast sahalerarasi
anlayis olmagqla, hiiquq, tarix, iqtisadiyyat ve diger sahoelerin kosisdiyi
noqtads yerlasir.

Madani irs anlayisma yalniz maddi servatler deyil, hem ds onlarin geyri-
maddi, insani Olgiileri daxildir. Bu olgiilor xalglar ve icmalar tarafinden
yaradilan hekays ve moenalarda aks olunur.! Belo hekayolor comiyyatin
kimliyini ve tarixi miihitini Ozlinde oks etdirerek madeni sarvatin
shamiyyatini artirir vo onun qorunmasina asas yaradir. Bir sarvetin madeni
irse aid edilmasi ve yaxud atribusiyas1 onun dasidig1 mena ve hekayalarin
tosbit edilmasi yolu ile bas verir. Bununla bels, irsin taninmas: ve hiiquqi
olaraq tayin olunmasi prosesi bezi praktiki ve iqtisadi maqamlarla six
baglidir.? Bir sarvetin rosmi sokilde milli madani irse aid edilmasi ¢ox vaxt
onun qorunmasi, dayaniqli sekilde idars olunmasi ve cemiyyet {iglin
dlcatanliginin tomin edilmasi magsadilo ciddi maliyys ve inzibati resurslar
tolab edir.

Resurs mahdudiyyetlarini nezeare alaraq, bir ¢ox milli hiiquq sisteminda
madani sarvatlorin madaeni irse aid edilme meyarlar {iglin xtisusi hiiquqi
¢or¢ive miiayyen olunur. Madani irse aid edilma meyarlar1 madeni amlakin
ixracina nazaratda vo Olkaden ganunsuz ¢ixarilmis moadeni amlakin geri
qaytarilmasi (restitusiya) prosesinde miihiim shemiyyst kesb edir.? Bu
sobabdan miixtalif Olkalorde atribusiya tizra hiiquqi ¢arcivenin qurulusu,
asasan, iki amils gors bir-birinden segilir:

1) Atribusiya prosesinin agiqliq seviyyesi, yoni madaeni irse aid edilmo
meyarlarinin agiq sakilde derc olunmasi, resmi baladgi sanadlarls
dastoklonmasi ve soffaf totbiqi;

1 Alessandro Chechi, The Settlement of International Cultural Heritage Disputes, 15 (2014).
2 Lyndel V. Prott & Patrick J. O’Keefe, Law and the Cultural Heritage, 167 (1984).

3 John Henry Merryman, Two Ways of Thinking about Cultural Property, 80 American Journal
of International Law 831, 832 (1986).
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2) Atribusiya meyarlarimin agiqliq saviyyesi, yani qanunda genis tofsirs agiq
olan Umumi bir meyarmn ve yaxud salahiyyetli orqanlarin miilahizs
imkanlarin1 mahdudlasdiran bir sira konkret meyarlarin tasbit olunmasu.

Hoem atribusiya prosesinin, hom ds meyarlarin agiqliq deracasi madani
irsin gorunmasinda hiiquqi miisyyenlik, inkliizivlik ve dayisikliklara
uygunlagsma baximindan ciddi naticsler dogura bilar. Agiq atribusiya prosesi
ictimai etimad1 ve icma istirakgiligini tagviq edir, qapali proses ise qorarverici
qurumlarin miilahizs salahiyyetini genislondirir. Eyni sokilds, a¢iq meyarlar
madani irs anlayismin deyisen konsepsiyalarina uygunlasma imkani yarada,
gapali meyarlar iss hans1 madani servatlarin irs kimi qorunacagi barads vahid
tacriibani formalasdira bilar.

Elmi adabiyyatda madani irsin aid edilmasinda tatbiq olunan meyarlarin
mozmunu otrafli sokilde tadqiq olunmus, homg¢inin madeni sarvatlorin
doayorlerinin daxili, yoxsa kontekstual xarakter dasimasi masslasi genis
miizakirs edilmisdir.* Bununla bels, milli madeni irsin atribusiyasi
sistemloarini “agig-qapali” prizmasindan sistemli sokilde tohlil eden
yanagmalara, demak olar ki, rast gelinmir.® Bu moaqals madaeni irsin
atribusiyasinda ham garar gebul etma prosesinin saffafliq saviyyasini, hoam da
hiiquqgi meyarlarin agiqliq deracasini arasdiran yeni bir miiqayisali perspektiv
toqdim edir. Arasdirmanin moaqsadi madaeni irsin atribusiya meyarlarmi
daqgiq miiayyan etmamis 6lkalards, o ctimladan Azarbaycan Respublikasinda
beynolxalq tacriibade movcud modellarls tanis etmak, har bir agiq ve qapali
modelin miisbat vo manfi cohatlorini gostormaklo madani irsin qorunmasi
ti¢lin an yaxs1 modelin formalasdirilmasma yardim etmoakdir.

Bu moaqalads xiisusila Avstriya, italiya, Yaponiya, Avstraliya vo Amerika
Birlosmis Statlarinin (ABS) madeni irsin atribusiyasi sahasinde milli
ganunvericiliklori ve tacriibalori arasdirilir. Bu 0Olkalar fargli hiiquq
sistemlorini (anqglo-sakson hiiququ ve kontinental hiiquq), siyasi qurulus
formalarmi (federal vo ya unitar), elace de cografi temsilgiliyi ve madani irs
baximindan nisbi zanginliyi shate etmasi sababindan se¢ilmisdir. Miiqayisali
tohlil esasinda aparilan arasdirma, bir terafden, forqli hiiquq sistemlarinds

¢ Bax: Laurajane Smith, Uses of Heritage, 30 (2006); Sophia Labadi, UNESCO, Cultural
Heritage, and Outstanding Universal Value: Value-Based Analyses of the World Heritage
and Intangible Cultural Heritage Conventions, 113 (2012); Janet Blake, International
Cultural Heritage Law, 14 (2015); Lyndel Prott & Patrick J. O'Keefe, ‘Cultural Heritage’ or
"Cultural Property’?, 1 International Journal of Cultural Property 307, 309 (1992); Sarah
Harding, Value, Obligation and Cultural Heritage, 31 Arizona State Law Journal 291, 340
(1999); James W. Nickel, Intrinsic Value and Cultural Preservation, 31 Arizona State Law
Journal 355, 361 (1999); Randall Mason, Assessing Values in Conservation Planning:
Methodological Issues and Choices, in Assessing the Values of Cultural Heritage, 5 (2002).

5 Bels yanasmalarin birinds milli madani irsin atribusiyasi sistemlsrinds istifads olunan
metodlar timumilesdirilerak tistiinliik ve ¢atismazliglari ils birlikdas tahlil olunur.Bax: Ugo
Mifsud Bonnici, An Introduction to Cultural Heritage Law, 40-41 (2008).
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madani irsin atribusiyasi tizre oxsar yanagsma ve meyarlari, digar tarafden iss
banzar hiiquqi enanalers malik qonsu 6lkalardaki farqlari ortaya ¢ixarir.

Atribusiya prosesi ve meyarlar1 tizre har bir hiiquqi ¢arcivenin agiqliq
daracesi ayrica qiymeatlendirilir, daha sonra secilmis oOlkaler har iki baxis
bucagindan miigayise olunur.

Maqalenin I hissesinde madani irsin atribusiyas: sistemlorinde “agiq” ve
“qapall” anlayiglari, qerarverma prosesinin ve maddi-hiiquqi meyarlarin
aciqhigi arasindaki forglar izah olunur. II hissesinda ise Avstriya, Italiya,
Yaponiya, Avstraliya ve ABS-de madani irsin atribusiyas: tecriibasi tehlil
olunur ve har iki baximdan (proses vo meyarlar iizra) agiq ve ya qapali models
aid edilir. Ardinca, III hissasinda aciq ve qapali modellarin tstiinlikleri ve
catismazliglari, eloco do secilmis Olkalorin miiqayisali naticaleri miizakire
olunur. Son olaraq, netice hissesinds ise Azerbaycan Respublikasi kimi
atribusiya meyarlarini deqiq miisyyen etmamis 6lkalar ii¢tin prosesda hiiquqi
miiayyanlik, saffafliq ve milli madeniyyat dayerlari arasinda balansin tomin
olunmasina dair tovsiyelar taqdim olunur.

I. Madani irsin aid edilmasinds a¢i1q va qapal

sistemloarin anlayis1

Madoni irsin aid edilmasi yerli, milli ve qlobal seviyyelorde hayata
kecirilon, har seviyyeds ise Oziinemexsus hiiquqi hadlasr, kateqoriyalar va
prosedurlar olan bir prosesdir. Bir obyektin milli madani irs reyestrins daxil
edilmasi, ixrac nazarstine tabe olmasi va ya arxeoloji tapmti kimi tanimnmn
bildirilmasi moahz atribusiya meyarlarindan asilidir.® Bu meyarlar hiiquq
sisteminde “resmi irsi” formalasdiran siini filtr rolunu oynayir.” Noayin
gorunacagl, nayin milli madani irs siyahisina salinmayacagi, milli kimliyin
asas elementlari, o climladan galacekda irali stiriilocak restitusiya iddialarinin
hiiquqi asaslar1 mahz bu filtr vasitasilo miiayyen olunur.

Madoni irsin atribusiyasini daha genis bir proses olan ve madani
sorvetlorin  kommersiyalasdirilmasim1  qabardan = “irslesdirmas”  (ing.
“heritagization”)®  siyasatinden forqglondirmak lazimdir. Atribusiyanin
moarkazinds “madaeni shemiyyat” (ing. “cultural significance”) anlayis1 dayanur.
Madani shamiyyat dedikds, “ke¢mis, indiki ve goalacak nasillar iigiin estetik,
tarixi, elmi, sosial ve ya manavi doyar”® basa diisiiliir. Bu dayerlar, adaten, bir

6 Chechi, yuxarida istinad 1, 15; Prott & O’Keefe, yuxarida istinad 2, 177.

7 Rodney Harrison, Heritage: Critical Approaches, 15 (2013).

8 Bax: Kevin Walsh, The Representation of the Past: Museums and Heritage in the
Postmodern World (1992); Quyen Mai Le & Girma Kelboro, When Heritage Goes Ways Apart:
Heritagization and Local Involvement at the Complex of Monuments in Hue, Vietnam, 186 ZEF
Working Paper Series (2019).

9 The Burra Charter: The Australia ICOMOS Charter for Places of Cultural Significance, art.
1.2 (2013). Burada bax: https://australia.icomos.org/wp-content/uploads/The-Burra-Charter-
2013-Adopted-31.10.2013.pdf (son baxis 15 avqust 2025). Daha otrafli bax: Allen Consulting
Group, Valuing the Priceless: The Value of Historic Heritage in Australia (2005).
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yerin 6ziinden ya da materialindan, yerlasdiyi kontekstdan, istifadasindan,
moanalarindan ve onunla slagali asyalardan qaynaqlanir. Bazi alimlare gors,
madani shamiyyat “sosial deyarler ve tarixi hekayslarin”, 1 timumilikda isa
bir obyekt ve ya oraziys aid edilon irs dayarlerinin macmusudur.!
“Ohamiyyat” anlayis1 6zii deyisken va ¢oxsaxalidir. Ona gora dayiskandir ki,
yeni arxeoloji kasflor miioyyan arazinin va ya asyanin irs doyarini artira ve ya
azalda bilar.!”? Ona gora goxsaxoalidir ki, eyni zamanda estetik, tarixi, elmi,
sosial, manavi, bazan isa iqtisadi dayarlari 6ziinds birlasdirs bilar.!

Elmi adabiyyatda madani servatlarin irs dayari adatan iki qrupa boliiniir:
sonatkarlig, nadirlik, qodimlik, informasiya potensiali ve biitovlitkk kimi
nisbatan obyektiv vo universal xiisusiyyotlora asaslanan daxili dayarlar (ing.
“intrinsic values”) vo sosial, tarixi, iqtisadi konteksts, icmalarin verdiyi
monalara vo istifadeyo osaslanan kontekstual dayarlar®® (ing. “contextual
values”).

Daxili deyarler, esasen, memarlar, senatsiinaslar va arxeoloqglar kimi
ekspert qruplar1 tersfindon qiymatlondirilir. Klassik niimunslards bels
obyektlor “sah asar”,’® “nadir madeni niimuns” ve ya “baseriyystin
inkisafinda miihtim meorhslaye sahidlik edsn aser” 7 kimi ifadslarle
xarakterizo olunur. Kontekstual dayarlar iso miisyysn madani servetin icma
tiglin tarixi, sosial ve ya menavi shamiyyeti nazars almaraq qiymetlondirilir.'8
Bu halda irs dayari obyektin zahiri xiisusiyyatlorinden daha ¢ox, kollektiv
yaddasda tutdugu yerdan va temsil etdiyi simvolik mana va ya hekayoalarden
gaynaglanir.’” Masalon, memarliq iislubu ve ya senatkarliq baximindan
secilmayan bir abids, sirf icma tiglin dasidigr sosial ve ya moenevi
shamiyyatine gores madani irs statusu qazana bilar.

10 Smith, yuxarida istinad 4, 30.

11 Marta de la Torre & Randall Mason, Introduction, in Assessing the Values of Cultural
Heritage 3, 3 (2002). Daha atrafli bax: Rodney William Carter & R. Bramley, Defining Heritage
Values and Significance for Improved Resource Management: An Application to Australian Tourism,
8 International Journal of Heritage Studies 175, 178 (2002).

12 Prott & O’Keefe, yuxarida istinad 2, 180.

13 Jessica Mace & Yujie Zhu, “Introduction”, in Notions of Heritage 1, 1-2 (2021).

14 Bax: Harding, yuxarida istinad 4, 340; Mason, yuxarida istinad 4, 13; Labadi, yuxarida
istinad 4, 113.

15 Arjo Klamer, The Values of Cultural Heritage, in Handbook on the Economics of Cultural
Heritage 421, 426-427 (2015); Homginin bax: Lucas Lixinski, A Third Way of Thinking about
Cultural Property, 44 Brooklyn Journal of International Law 563, 581 (2019); Yuxarida istinad
1, 15; Blake, yuxarida istinad 4, 2015, 14; Mason, yuxarida istinad 4, 13; hamginin bax:
Lisanne Gibson & John Pendlebury, Valuing Historic Environments, 8-9 (2009).

16 Bax: Smith, yuxarida istinad 4, 94-95.

17 Prott & O'Keefe, yuxarida istinad 4, 309.

18 Marilena Vecco, Value and Values of Cultural Heritage, in Cultural Heritage, 24 (2019).

19 Bax: Pierre Bourdieu, Distinction: A Social Critique of the Judgment of Taste (translated by
R. Nice) (1984).
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Irs deyeri anlayismnin doyisken® ve qeyri-maddi xarakteri® nazore
alinaraq, qanunverici madeni irsin atribusiyas: iiciin daha ¢ox hiiquqi
baximdan giymatlondirils bilan, obyektiv ve maddi meyarlara iistiinliik verir.
Bu sebabdan bir ¢ox Olkelerin qanunvericiliyinde daxili ve kontekstual
dayaorleri qarisiq sokilds nazars alan hibrid atribusiya modeli totbiq olunur.?
Belolikls, har bir milli atribusiya sistemi ddvlatin hiiquqi anenslarini, milli
prioritetlarini ve siyasi qurulusunu aks etdirir.? Beynoalxalq tacriibade madani
irs dayarlari bazen madani, tarixi, elmi, etnoqrafik va ya arxeoloji shamiyyot
kimi konkret kateqoriyalarla sadalanir, bezan da “ictimai maraq” kimi daha
genis meyarlarla ifade olunur. Madani irsin atribusiyasi ti¢iin gebul edilmis
sistemin, o ciimladan meyarlarin agiq ve ya qapali olmas1 miihafizs olunacaq
madani irsin shats dairssini birbasa miisyyen etdiyi ti¢iin an semarali hiiquqi
miihafizs {i¢iin onlarin derinden dyranilmasins ehtiyac var.

Acqiq meyarlar, adaten, miivafiq qanunvericilikde genis, imumi ifadalarla
verilen, garhs agiq meyarlardir. Bu yanasma madani irsin dinamik tabistini
gobul edir, eyni madani irsin eyni zamanda birden ¢ox irs dayeri ilo ifads
oluna bilscayini diisliniir.* A¢iq meyarlardan olan “madani shamiyyat” va
“madani maraq” kimi ifadsler madani irsin shate dairasini mehdudlagdirmur,
oksine madani sarvetlarin irs dayarinin ekspertlorin miilahizesine vo ya
kontekstual giymatlondirmays uygun qaydada miisyyan etmays genis imkan
verir. Qapal1 meyarlar iso miivafiq ganunvericilikds ve ya normativ aktlarda
konkret hadlar va kateqoriyalar seklinds gostarilen ve madani irs hesab edilon
sorvotlorin siyahisin1 mehdudlasdiran meyarlardir. Bu zaman madani
sorvetin yasina, nadirliyine, estetik, sosial ve sair deayerins, informasiya
potensialina vo miixtalif kateqoriyalarina asaslanan meyarlar tatbiq olunur.

Acgiq ve qapali meyarlardan slave olaraq, madeni irsin atribusiya
prosesinin 6zii de agiq vo qapali aparila bilar. Agiq atribusiya prosesi dedikds,
meyarlarin vs onlarin tatbiq qaydalarinin rasmi olaraq darc edilmasi, onlarin
totbiginae dair belad¢i materiallarin ve praktiki geydlerin moévcudlugu ve
gorarlarin asaslandirilmasi basa diistiliir. Agiq atribusiya prosesinin mithiim
moarhalalerinden biri ictimai istirakdir. Bu zaman qerarverms prosesins

2 David Throsby, Economics and Culture, 28 (2001).

2 Dawson Munjeri, Tangible and Intangible Heritage: From Difference to Convergence, 56
Museum International 12, 13-14 (2004); Vecco, yuxarida istinad 18, 24.

22 Bax: Francioni, Francesco, Public and Private in the International Protection of Global Cultural
Goods, 23 European Journal of International Law 719, 721 (2012); Thorsby, yuxarida istinad
20, 28-29. YUNESKO-nun beynalxalq senadlarinda da har iki yanagma paralel sokilds aks
etdirilir. Bax: YUNESKO-nun Abidslar ve Tarixi Yerlarin Konservasiyasi ve Barpasi tizro
Beynolxalq Xartiya (1964); YUNESKO-nun ”Umumdiinya Madani ve Tabii Irsin Qorunmasi
haqqinda” Konvensiyasi (1972); YUNESKO-nun Qeyri-Maddi Madani Irsin Qorunmast
haqqinda Konvensiyas1 (2003).

2 Yuxarida istinad 18, 26.

2 Bax: Visnja Kisi¢, Governing Heritage Dissonance: Promises and Realities of Selected
Cultural Policies, 279-280 (2016).
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ekspert qruplarindan alavs, yerli icmalar, geyri-hokumat togkilatlar1 (QHT),
miivafiq madani servatlar {izrs miitaxassis olan alimlar ve maraql terafler
colb edilir, daha inkliiziv bir proses tomin edilir.®® Qapali atribusiya
prosesinde ise madani irsin atribusiyast daha ¢ox moarkazlasmis ekspert
gorarlarindan, mahdud ictimai istirakdan ve gismen gizli, ictimaiyyate
agiglanmayan giymatlondirma meyarlarindan astli olur.

Atribusiya prosesinin ve meyarlarmin “agiq” ve ya “qapali” olmasi ham
meyarlarim mazmunu, ham ds onlarin tatbiq prosesinin saffafligi baximindan
ayri-ayriligda ve qarsilighi slageda dyranilmslidir. Yuxarida agiqlandigi kimi,
hor atribusiya modelin 6ziinamaxsus {iistiinliiklori ve catismazliglar: var.
Madeni irsin agiq sokilda atribusiyasi ¢evikliyi ve inkliizivliyi giiclondirdiyi
halda, qapali proses hiiquqi miisyyanlik ve sabitlik baximindan faydalidir.
Maqalenin névbati bélmasinds bu analitik ¢argive asasinda segilmis 6lkaslarin
madani irsin atribusiyas tizre milli hiiquqi sistemlari detall1 sokilds dyranilir
va her birinin aciq ve qapali cohatlari nazearden kegirilir.

II. Miiqayisali hiiquqda madani irsin aid edilmasi

A. Avstriya

Avstriyada madani irsin qorunmas1 “Abidalarin miihafizesi haqqinda”
Qanun asasinda tonzimlanir. Qanun insan torafinden yaradilmis va tarixi,
badii ve ya madeni shamiyyet dasiyan biitiin dasinar ve dasginmaz obyektlors,
insanin yaradic1 faaliyyatinin izlarine, siini sokilds formalasdirilmis torpaq
relyeflaring, bir sozls, abidslore samil olunur.? Buraya antik asyalar, resm
asorloari, miniatiirlar, heykallor, relyeflor, sikkalor, eloco da arxeoloji qazimntilar
naticesinda oalda edilmis miuixtalif artefaktlar daxildir.”” Qanunun icrasina
cavabdeh asas qurum Federal Abidelor Idaresidir. Bu qurum abidalarin
ictimai maraq kesb edib-etmadiyini miiayyan edir, onlarin geydiyyati vo
borpasi ilo bagli gararlar gebul edir.?® Qorarlarin gebulu elmi tedqiqatlara,
miivafiq saho miitoxassislori ilo omokdashiga vo ekspert raylorine
asaslanmalidir.? Adsten, aparilan tadqiqatlar fenlerarasi xarakter dasiyir ve

25 Yeno orada.

2% Bundesgesetz betreffend den Schutz von Denkmalen wegen ihrer geschichtlichen,
kiinstlerischen oder sonstigen kulturellen Bedeutung [Abidalarin tarixi, badii ve ya digar
madani shamiyyetinin qorunmasi haqqinda Federal Qanun], mad. 1(1). Burada bax:
https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnumme
r=10009184 (son baxis 26 avqust 2025).

77 International Bar Association, Art Law: Restrictions on the Export of Cultural Property
and Artwork, 7 (2020). Burada bax: https://www.ibanet.org/MediaHandler?id=d67cb566-
b6d4-4ead-94e5-04d0ac6c7681 (son baxis 15 avqust 2025).

2 Leitbild des Bundesdenkmalamtes [Federal Abidaler Idaresinin missiya bayanati]. Burada
bax: https://www.bda.gv.at/dam/jcr:b488babc-a6cf-4387-a40d-

5d7485e£0400/Leitbild des Bundesdenkmalamtes.pdf (son baxis 15 avqust 2025).

» Anita Gach & Hubert D. Szemethy, Protection of Cultural Property in Austria, 6 Art,
Antiquity and Law 309, 314 (2001).
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hom Avstriya, hom do qonsu Olkelorin elmi institutlar1 ilo emekdaslq
¢orgivesinda hoyata kegirilir.®

Bir gayda olaraqg, abidenin miihafizesi onun ictimai maraq kasb etdiyi
hallarda macburi xarakter dagiyir.?! Ictimai maraq o zaman movcud hesab
edilir ki, abidenin tarixi, badii vo ya diger madani shamiyyati an az1 yerli vo
ya federal soviyyadea Avstriyanmn {imumi madani irsins, madani sarvetlarin
keyfiyyoting, sayina, miixtslifliyine va bolgealer {izrs paylanmasma tohfe
vermis olsun. Belo abidalorin itirilmesi ise milli madeni irse kemiyyat,
miixtaliflik vo ya cografi paylanma baximmdan menfi tasir gostarir.® Ictimai
maragin giymatlandirilmasinds, hamginin abidanin tarixin
sonadlagdirilmasindaki rolu da nazara alinir.*

Federal Abidaloer Idarasi ilo aparilan yazismalar tesdiq edir ki, abidalarin
tarixi, badii ve ya diger madani shamiyyatini qiymatlondirmak tigiin istifads
olunan daxili meyarlar kataloqu ictimaiyyota agiq deyil.* Bir torafdan, belos
meyarlarin movcudlugu madani sarvetlarin haqiqiliyinin, biitovliyiiniin va
madani shamiyyetinin obyektiv qiymatlondirilmasini temin edir. Digoar
torafden ise, bu meyarlarin agiqlanmamasi maraql tersflerin atribusiya
prosesinin  noticalarini  avvalceaden  prognozlagdirmaq  imkanlarmi
mohdudlasdirir ve ictimai istirakin seviyyasini azaldir. Naticoda, ekspertlor
torofinden elmi oasaslarla verilmis qgorarlar abidslorin tez bir zamanda
miihafize altina alinmasina gorait yaratsa da, ictimai rayin prosesdon kanarda
qalmas: sistemin soffafligini zaifladir.

Umumilikds, Avstriyada madeni servetlorin aid edilmasi prosesi gapali
xarakter dasiyir. Atribusiya meyarlar1t movcud olsa da, onlar ictimaiyyaets
agiqlanmir, rosmi balad¢i senadlarle destoklonmir ve yalniz Federal Abidalar
Idarasinin daxili istifadesine xidmet edir. Qanunda “tarixi, badii vo ya diger
moadoni ohomiyyst” kimi {mumi ve genis sorhe aciq bir meyar
miiayyanlasdirilmisdir. Bununla bels, “ictimai maraq testi”nin serhadlari
qanunla konkret gokilds miisyyen olunmusdur. Qanunvericiliye osasen,
abidalarin miihafizasi tizre ictimai maragin movcudlugunu iddia edon qurum
bu movqeyini yalniz {i¢ hiiquqi ssasdan biri ils siibut eds biler: (i) abidenin
yerli vo ya federal saviyyade ahamiyyati, (ii) tarixin senadlasdirilmasi ti¢iin
dayari, yaxud (iii) Avstriyanin milli madaeni irsinin miixtslifliyi ve bolgsler
tizro paylanmasi baximindan shemiyyeti. ©ger abidenin qorunmas: bu

3 Bundesdenkmalamt, Mein Haus! Ein Denkmal? Mein Acker! Ein Denkmal? (2016). Burada
bax: https://www.bda.gv.at/dam/jcr:62b4ce66-7ad3-4355-bf6e-80ae4c73cf2b/BDA Mein-
Haus-Mein-Acker WEB ANSICHT190116.pdf (son baxis 26 avqust 2025).

31 International Bar Association, yuxarida istinad 27.

32 Yeno orada.

3 Yuxarida istinad 26, mad. 1(4).

% Monika Skopek, Hiiquq Masalalari Departamentinin Kémakgisi (Avstriya Federal
Abidolar Idarasi), Madina Oliyevaya elektron pogt (28 aprel 2025).
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meyarlarla asaslandirila bilmazss, homin obyekt madani irs kateqoriyasina
daxil edilmir.

Bu noqteyi-nazerden, madoeni irsin atribusiyasi ilk baxisdan ictimai
istirakciligin zaif oldugu qapali bir proses tasiri bagislasa da, “ictimai maraq
testi”-in ganunla serhadlarinin miisyyenlasdirilmasi Federal Abidalor
Idaresinin miilahize selahiyyetini mehdudlasdirir. Bu iss, 6z novbasinds,
maraql toraflor tiglin hiiqugi miisyyanlik baximindan miisyyen tistiinliiklor
yaradir. Bu sistemin giiclii ve zaif taraflori Avstriyanin hiiqugqi-siyasi qurulusu
daxilindes tam manada 6z aksini tapar.

Avstriyanin atribusiya sisteminin formalagsmasina onun kontinental hiiquq
ananasi, federal siyasi qurulusu ve madani irsin yiiksek zenginliyi birbasa
tosir gostormisdir. Bir torofden, kontinental hiiquq sistemi kodifikasiya
olunmug, madaeni irsin anlayisim1 ve “ictimai maraq” tizerinds qurulmus
meyarlarn1 miiayyon edoan bir atribusiya sistemini tesviq etmisdir.
“Abidalerin miihafizesi haqqmnda” Qanunda nazards tutulmus tmumi
meyarlar Federal Abidalor Idarasinin elmi asasl ekspert qiymatlondirmasini
on plana ¢ixarmugdir. Digoer tarafden, federal idaracilik sistemi yerli vo federal
soviyyade amokdasliq talsb edan bir atribusiya modelins zaruret yaratmigdur.
Eyni zamanda, Roma Imperiyasina sahidlik etmis arxeoloji tapmntilardan
tutmus Habsburqlar dovriinii aks etdiren memarliq abidalari, muzey
kolleksiyalar1 vo musiqi irsine godoar Avstriyanin zengin madeni irsi
atribusiya mesalslerinin ham milli, ham ds regional shemiyyst dasimasma
sobab olur. Bu noqteyi-nazarden, Avstriya modelinin giiclii (elmi osash
gerarlarin verilmasi ve hiiquqi miieyyenlik) ve zsif tereflerinin (atribusiya
sisteminin gapali olmasi ve ictimai istirakin zaifliyi) onun hiiquqi ve siyasi
qurulusunu aks etdirdiyi aydin olur.

B. Italiya

[taliyada madani irsin qorunmasi genis vo sistemli qanunvericilik bazast il
tonzimlanir. Bu yanasma 6lkenin tarixi inkisaf prosesinds formalasmis zengin
badii ve madani irsin, xiisusile milli kimliyin formalasdirilmas1 maqsadila
gorunmasi zaruratinden irali golir.®

Osas hiiquqi sanad 2004-cii il tarixli Madeni Irs ve Landsaft Macallesidir
(ital. “Codice dei beni culturali e del paesaggio”). Macallads “madani irs” anlayisi
moadoani amlak vo landsaft sorvetlorini ohato edir.’® Madoni amlak dedikds,
badii, tarixi, arxeoloji, etno-antropoloji, arxiv ve ya bibliografik baximdan
maraq kasb edan dasmar ve dasinmaz obyektlar, homg¢inin qanuna uygun

% Bax: Letizia Casertano, The Law Governing Cultural Heritage in Italy: Universal Values Versus
National Cultural Identity, 17 Global Jurist 1, 6 (2017).

36 Codice dei beni culturali e del paesaggio [Madani Irs ve Landsaft Macsllasi], mad. 2(1)
(2004). Burada bax: https://www.normattiva.it/uri-
res/N2Ls?urn:nir:stato:decreto.legislativo:2004-01-22;42 (son baxis 15 avqust 2025).
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olaraq “sivilizasiya deyeri” dasidig1 gebul edilon diger obyektlor basa
dasiliir.?”

Macallo dovlat ve xiisusi miilkiyystde olan madeni amlaki forqlandirir.
Dovlatin, baladiyyalarin, inzibati qurumlarin, ictimai teskilatlarin ve geyri-
kommersiya subyektlorinin miilkiyyetinds olan madani sarvatlar, aksins dair
rosmi garar gobul olunmadiqca, avtomatik olaraq “madeni maraq” kesb edon
amlak sayilir.3® Belolikls, bu ciir madeni sarvatler ii¢lin bir név “madani
maraq prezumpsiyast” totbiq edilir. Ozal miilkiyyatde olan obyektlar iigiin iso
madani maragin resmi sokilds bayan olunmasi taleb olunur.®

Macalle madani irsin qorunmasinda dovlstin aparici rolunu giiclondirir.
Dovlat yalniz madani irs iizerinde nazarsti hayata kegirmir, ham ds onun
atributlarmi  miuayyenlagdirmak sslahiyystine malikdir. Bu model
dovletmorkazli yanasmasi ve alternativ miilkiyyet rejimlorine etimadsizlig:
sobabila bazi miialliflar terafinden tangid olunmusdur. Misal tigiin, Kasertano
geyd edir ki, ne Macalls, ne do Madaniyyet Nazirliyi terafinden “madani
maraq” anlayisinin mazmunu vo qiymatlondirma meyarlar: ictimaiyyat tigtin
aydinlasdirilmadigindan tatbiq sferasi geyri-miisyyon xarakter dasiyir.® Bu
iso irsin atribusiyasi prosesinds salahiyystli orqanlara haddesn artiq genis
miilahizs selahiyyoeti verir. Halbuki “madeni maraq” ve “sivilizasiya deyari”
anlayiglar irsin aid edilma serhadlerini miisyyanlasdirdiyinden, onlarm
daqiq izah1 zoruridir.

Kasini isa hesab edir ki, madani irsin xarakteristikasini miisyysnlosdirmak
iclin, onun miilkiyyat formasindan asili olmayaraq, hom maddi (fiziki
obyektlarle bagl), ham ds geyri-maddi (manavi ve simvolik dayarlari aks
etdiron) tobisti nozere almmalidir.# Eyni zamanda, irsin maariflondirma
funksiyas1 ve kollektiv kimliyin qorunmasindaki rolu da ictimai xarakter
dasiyan mithiim meyarlar sirasina daxildir.* Tocriibada iso madani maragin
movcudlugunu qgiymetlondirme sslahiyysti ictimaiyyet {iciin oalgatan
olmayan daxili meyarlar ssasinda fealiyyst goOsteron miitexassislarin:
arxeologlarin, incasanat tarixgilorinin, memarlarin daxil oldugu ixtisaslasmis
“Sovrintendenze/Soprintendenze” idarslerine verilmisdir. Zaman kegdikcs,

% Yena orada, mad. 2(2).

3 Yeno orada, mad. 10(1).

3 Yeno orada, mad. 14. Homginin bax: International Bar Association, Art, Cultural
Institutions and Heritage Law Committee, Art Law: Restrictions on the Export of Cultural
Property and Artwork, 67 (2020). Burada bax:

https://www.ibanet.org/LPD/IP Comm Tech Section/Art Cultl Inst Heritage Law/art-
law-2020 (son baxis 27 avqust 2025).

4 Casertano, yuxarida istinad 35, 6-7.

4 Casini Lorenzo, “Italian Hours”: The Globalization of Cultural Property Law, 9 International
Journal of Constitutional Law 369, 375 (2011).

4 Yenos orada.
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“madeni maraq” anlayisinin tetbiq dairesi genislonmis ve bu statusa aid
edilen obyektlarin say1 artmigdir.®

Madani maragin giymetlandirilms meyarlar1 ictimaiyyste agiglanmasa da,
moadani amlakin ixracina nazarat sahasinda ekspertlarin istinad etdiyi bazi
gostaricilor mévcuddur. Bunlara aserin badii keyfiyyati, nadirliyi, tomsilgilik
ohamiyyati, tarixi, badii, arxeoloji ve ya monumental bir komplekss va/vo ya
konteksto aid olmasi, kolleksiyagiliq tarixinin oyrenilmasindaki rolu,
hamginin miixtslif madeniyyastler arasinda slagalarin stibutu kimi meyarlar
daxildir.#* Badii keyfiyyat obyektin ifads giicli, orijinalliq ve texniki
yenilikgiliyi ilo Olgtiliir vo vizual tahlil, kontekstual miigayise metodlari ils
giymatlondirilir. Nadirlik iss hom keyfiyyat, hom do kemiyyat baximindan
obyektin forma, movzu va ya texnikasinin unikalligina asaslanir. Tomsilgilik
shamiyyati obyektin miiayyan tarixi, badii ve ya cografi konteksti ifads etmak
potensiali ilo miiayyen olunur. Kolleksiyaciliq tarixi ise asyanmin mansub
oldugu kolleksiyanin xarakteri ve sosial-madeni onanslarls slaqgasi
baximindan shamiyyet dasiyir.*® Bununla bels, bu meyarlarin dagqiq
gostaricilarle serhadlenmemasi qerarlarm, asasen, ekspert miilahizesines
asaslanmasina gatirib ¢ixarir.

Umumilikds, Italiyada madani irsin atribusiyasi agiq ve saffaf bir proses
tosiri bagislamir. “Madeni maraq” anlayisinin mszmunu ve giymetlondirms
meyarlar agiq sekilde darc olunmadig: ti¢lin madani servatlorin madani irss
aid edilmasi, osasan, ekspert idaralarinin daxili qiymsatlondirmalarines
asaslanir. Macallads yalniz genis vo tofsiro agiq olan “madeni maraq” ve
“sivilizasiya dayeri” anlayislarinin miisyysn olunmasi, konkret meyarlarin
iso nazards tutulmamasi prosesi daha da geyri-miiayyon edir. Avstriyanin
“ictimai maraq testi” ilo miiqayisads, Italiyada moadeni maragm hansi
hallarda m&vcud olmasi ganunvericilikds aydin gostorilmir. Dévlat vo xiisusi
miilkiyystds olan obyektlar iiclin forqli yanasma tetbiq edilss ds, bu,
meyarlarin praktiki totbiq dairesini tam sokilde izah etmir. Ixrac nozarati
sahoasinda istifade olunan talimat xarakterli gostoricilor mdvcud olsa da,
onlarin serhadlsrinin miisyyan edilmemasi, netice etibarils, ekspertlarin
subyektiv giymatlondirmasine genis imkan yaradir.

Yuxarida tesvir edilon prosesin bu xiisusiyyatlori Italiyanin kontinental
hiiquq ananasi ve madani irsin qorunmasi tiglin xtisusi kodeksin mévcudlugu
ilo secilon niimunasi daxilinde izah olunur. 2004-cii il tarixli Madani Irs vo

43 Yuxarida istinad 35, 6-7.

4 Indirizzi di carattere generale per la valutazione del rilascio o del rifiuto dell'attestato di
libera circolazione da parte degli uffici esportazione delle cose di interesse artistico, storico,
archeologico, etnoantropologico (2017), https://cultura.gov.it/comunicato/d-m-537-06-12-
2017-indirizzi-di-carattere-generale-per-la-valutazione-del-rilascio-o-del-rifiuto-dell-
attestato-di-libera-circolazione-da-parte-degli-uffici-esportazione-delle-cose-di-interesse-
artistico-storico-archeologico-etnoantropologico (son baxis 27 avqust 2025).

4 Yeno orada.
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Landsaft Macoallasi madani irsin aid edilmasi tiglin formal hiiquqi asaslarmn
morkazlasdirilmis sokilde miiayyonlesdirilmesine serait yaradir. Eyni
zamanda, Avstriyanin federal sistemi ilo miiqayisads Italiya formal olaraq
unitar dovlat qurulusuna sahib oldugundan, madani irsin qorunmasi va
atribusiyas: sistemi morkoezi dovlatin milli kimliyi formalasdirmaq ve
gliclondirmak siyasatini aks etdirir. Bu hiiquqi va siyasi kontekst atribusiya
prosesinin federal dovlatlards gozlanilon daha agiq va ictimai istirakgiliga yol
veran modellars nisbaton daha qapali ve dovlet markazli olmasini izah edir.
[taliyanin Antik Roma irsi, Intibah dévrii memarlig1, genis arxeoloji sahalor
vo muzey fondlar1 kimi zengin madani irsi iss hom elmi asasli ekspert
giymatlondirmoesinin zaruriliyini, ham de markeazi nezarstin giliclonmasini
tolab edir.

C. Yaponiya

Yapon moadani irsinin qorunmas:t ve tobligi {iclin miixtalif hiiquqi
mexanizmlar va proqramlar mévcuddur. Bu kontekstds hayata kegirilon milli
proqramlardan biri do “Yapon irsi”dir (ing. “Japan Heritage”). Bu tosabbiis
gorcivesinda bolgalorin  “hekayelori” onlarmm  moadeni sarvetleri ils
alagalondirilir vo yerli icmalarin istiraki ilo regionlarin canlandirilmasi
hadaflonir.# Yaponiyanin Madeni Islor iizro Agentliyinin izahma gor,
“Yapon irsi” 6lkanin madaniyyati ilo bagli ananavi nagillar1 regionun tarixi
olaraq cazibadar cehatleri ve xiisusi yerlari vasitasilo aks etdiren yerlar ve
obyektlor demoakdir.#” Agentliyin rosmi moalumatinda vurgulandigi kimi,
“Yapon irsi”na daxil olan arazilorin taninmasi onlarin niifuzunu artirir, yerli
sakinlerin 6z tarixi irss bagliligim1 mohkemlandirir ve madaeni irsin
kommersiyalasdirilmasi yolu ile regionda turizmin inkisafina tohfe verir.*

Osasan ayri-ayrt bolgelore moexsus yerli madeni irs niimunslerinin
dostoklonmasi {iglin hayata kegirilon bu proqramla yanasi, Yaponiyada
madani irsle bagh tekmil hiiquqi mexanizmlar de mévcuddur.* Bunlardan
biri do “Madaniyyat abidalarinin miihafizasi hagqinda Qanun”dur. Mahz bu
ganuna asasan yerli hokumesat tersfinden madani obyektin 6ziiniin yiiksak

46 Japan Heritage (2017),

https://www.bunka.go.jp/english/policy/cultural properties/japan heritage/ (son baxis 27
avqust 2025).

4 Agency for Cultural Affairs, Japan, Cultural Properties for Future Generations: Outline of
the Cultural Administration of Japan, 15 (September 2019),

https://www.bunka.go.jp/tokei hakusho shuppan/shuppanbutsu/bunkazai pamphlet/pdf/r
1393015 _02.pdf#:~:text="Japan%20Heritage” %20refers%20to%20places,the%20country’s %20
culture%20through%20regional (son baxis 27 avqust 2025).

4 Japan Heritage: Telling the Tales Behind Historical Sites (2019), https://www.gov-
online.go.jp/eng/publicity/book/hlj/htm1/201902/201902 09 en.html (son baxis 27 avqust
2025).

4 Emiko Kakiuchi, Cultural Heritage Protection System in Japan: Current Issues and Prospects for
the Future, 10 Gdanskie Studia Azji Wschodniej 7, 24 (2016).

235


https://www.bunka.go.jp/english/policy/cultural_properties/japan_heritage/
https://www.bunka.go.jp/tokei_hakusho_shuppan/shuppanbutsu/bunkazai_pamphlet/pdf/r1393015_02.pdf#:~:text=%E2%80%9CJapan%20Heritage%E2%80%9D%20refers%20to%20places,the%20country%E2%80%99s%20culture%20through%20regional
https://www.bunka.go.jp/tokei_hakusho_shuppan/shuppanbutsu/bunkazai_pamphlet/pdf/r1393015_02.pdf#:~:text=%E2%80%9CJapan%20Heritage%E2%80%9D%20refers%20to%20places,the%20country%E2%80%99s%20culture%20through%20regional
https://www.bunka.go.jp/tokei_hakusho_shuppan/shuppanbutsu/bunkazai_pamphlet/pdf/r1393015_02.pdf#:~:text=%E2%80%9CJapan%20Heritage%E2%80%9D%20refers%20to%20places,the%20country%E2%80%99s%20culture%20through%20regional
https://www.bunka.go.jp/tokei_hakusho_shuppan/shuppanbutsu/bunkazai_pamphlet/pdf/r1393015_02.pdf#:~:text=%E2%80%9CJapan%20Heritage%E2%80%9D%20refers%20to%20places,the%20country%E2%80%99s%20culture%20through%20regional
https://www.bunka.go.jp/tokei_hakusho_shuppan/shuppanbutsu/bunkazai_pamphlet/pdf/r1393015_02.pdf#:~:text=%E2%80%9CJapan%20Heritage%E2%80%9D%20refers%20to%20places,the%20country%E2%80%99s%20culture%20through%20regional
https://www.gov-online.go.jp/eng/publicity/book/hlj/html/201902/201902_09_en.html
https://www.gov-online.go.jp/eng/publicity/book/hlj/html/201902/201902_09_en.html

OKTYABR | 2025 MabDaNiyyaT HUQUQU

tarixi, badii vo/ve ya elmi doyarine gors ona shamiyyatli madani miilkiyyat
vo milli sarvat statuslar: verilir.>

“Yapon irsi” ilo “shemiyyetli moadeni miilkiyyet ve milli sarvetler”
arasinda bazi forqlor mévcuddur. Ovvela, shamiyyatli madeni miilkiyyat v
milli servet statuslar1 yiiksok tarixi, badii va/ve ya elmi deyar meyarlarina
asasan verilir. Bu statusun verilmasi madani miilkiyyestin memarliq iislubu,
sonatkarliq xiisusiyyoetleri, orijinalligl, haqiqiliyi ve nadirliyi kimi bir sira
keyfiyyotlorindon asilidir.®! Digor terafden, “Yapon irsi” statusu daha gox
nagilin ve hekayenin 6ziina ve onun yerli icmalarla baghligina fokuslanir.
Odur ki, “Yapon irsi” statusu almagq ti¢iin har bir nominasiya {i¢ @sas meyara
cavab vermoalidir. Bu meyarlar rosmi qaydada ictimaiyyeta agiqlanmis vo
asagidakilardir:>
1. Hekays regionun unikal tarixi irs ve adst-enenslerine ssaslanmali ve
nasilden-nasls oOtiiriilon 6ztinemaxsus xiisusiyyetlors malik olmalidir;
2. Hekayanin markezinds aydin ve erazinin calbediciliyini vurgulayan bir
movzu olmalidir. M6évzu o regionda qorunub saxlanilan maddi va qeyri-
maddi madani sarvatleri (mesalen, tarixi tikililer, arxeoloji abidalar, tabiat
moanzarali yerlar, yerli festivallar ve sair) shate etmalidir;
3. Hekaya sadace regionun tarixinin imumi xiilasasi vo ya madani amlakin
adi tasviri olmamali, 6ziinemaxsus, dayaqli bir narrativ taqdim etmalidir.

Gortindiiytt kimi, madeni irslorin “Yapon irsi”, yaxud “shemiyyatli
madani miilkiyyat ve milli sarvatlar” kimi teyin olunmasi {igiin teleb edilon
meyarlar olduqca forqlidir. Bununla bels, shamiyyatli madeni miilkiyyat vo
milli sarvatlarin miihafizasi sistemi ile “Yapon irsi” tegebbiisii bir-biri ila
uzlasaraq faaliyyat gostarir. Bela ki, “Yapon irsi” statusunu alds etmak {iglin
irali siiriilon hekayalards milli seviyyade taninmis an azi1 bir maddi va ya
geyri-maddi madani niimunaya istinad edilmalidir.>® Yani agor “shomiyyotli
moadani miilkiyyet ve milli servetlor” sistemi, esasen, maddi ve geyri-maddi
irsin hiiquqi miihafizesini tomin edirss, “Yapon irsi” tagebbiisii hemin irs
niimunsalarini yerli hekayalar vasitasile yeniden toqdim etmakls onlarin sosial
va iqtisadi potensialini canlandirir. Bu proqram ¢er¢ivesinds siyahiya alinmig
“Henro: Sikoku Ziyarat Marsrutu ve 88 Mabad” adlanan narrativ buna bir
niimunadir. Bu narrativds yerli adat-enenaler “Sikoku Ziyarst Marsrutu” ve
onun tizarinda yerlason 88 buddist mabadi ile ugurlu sekilds slaqgelondirilir.
Bu mabadlarin akseriyyati Yaponiyada, hamginin shemiyyatli madeni emlak
vo ya milli sarvet kimi resmi olaraq taninmisdir.>* Bolgenin “Yapon irsi”
statusu qazanmasti naticaesinds Yaponiyanin Madani Isler Agentliyi torafinden

50 Yeno orada, 12.

51 Urban Heritage Strategies of Japan: Lessons for Countries in the Asia Pacific Region
(2024), https://www.gdrc.org/heritage/japan.html (son baxis 21 aprel 2025).

52 Yuxarida istinad 46.

5 Yeno orada.

54 Yeno orada, 81.
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hamin yer {i¢ il miiddatine maliyys va digar resurslar, eloco do mentorluq
dastayi ilo tomin edilir.

Olave olaraq, geyd edilmalidir ki, “Yapon irsi”ne dair nominasiyalar har il
moarkazlagdirilmis qaydada qebul olunur. Namizadlar arasinda yerli icma
niimayendslari ve alimlor do hekayanin tartibatina calb oluna bilar, lakin
rosmi miiracist yalniz baladiyye terafinden verils biler. Har bir nominasiya
yerli icmanin tarixini, 6ziinemaxsus cohoatlarini, adat-enanalarini 6ziinds aks
etdiren bir narrativle toqdim edilmali ve bu narrativ hamin bolgads yerlagsan
ohoamiyyetli madeni omlak ve ya milli sarvetlo olagali olmalidir.%”
Miiraciatlorin ~ dayarlondirilmesinde hekaysnin regionun tarixindaki
xiisusiyyotlori vurgulamasi ve milli saviyyads Yaponiyanin cazibesini
catdirmasi, hoamin irsin madeni resurslarindan istifade etmokla goalacak
inkigaf strategiyasimnin konkret olaraq gosterilmesi ve hekayonin milli ve
beynalxalq soviyyadas effektiv tobligi ticiin lazimi tabligat ve sobokalosma
imkanlarinin movcudlugu kimi meyarlar nazars almnir.

Biitiin bu meyarlarla yanasi, “Yapon irsi” brendinin qorunmasi maqgsadile
bu statusa layiq goriilen obyektlarin sayinin optimal seviyyeds saxlanmasma
xiisusi diqgat edilir. Odur ki, miiayyen dovrden sonra “Yapon irsi” siyahisma
daxil edilmis bazi niimunalerin faaliyystine yeniden baxilir, etibarliligini
itirmis hekayalar yararsiz elan edilsrak yeniloarins yer ayrilir. Masalon, 2025-
ci ildo Fukuoka prefekturasindaki “Qoadim Qarb Paytaxti” hekayosi
programdan ¢ixarilmis, onun yerini “Otaru - Hokkaydonun iireyi” adh
hekays tutmusdur.

Gortindiiyti kimi, Yaponiyada madani irsin aid edilmasi sistemi agiq ve
soffaf xarakter dasiyir. “Yapon irsi” sayilmaq ticlin tolob olunan meyarlar
aydin ve ictimaiyyats aciq sokilds miisyyen edilmisdir. Prosedurlarm boytik
hissasi agiq formada hayata kegirilir. Masalan, miiraciatlor {iglin talob olunan
sonadlar vo giymatlondirma meyarlart Madeni Iglor {izro Agentliyin rosmi
sohifesinds darc edilir. Atribusiya prosesinds ayri-ayr1 baladiyyelor 6z
nominasiyalar1 ilo sarbast sokilde istirak ede bilarlor. Madani sarvatlarin
“Yapon irsi"na aid edilmasine dair yekun qorar ekspertlor komissiyasinin
tovsiyasine asaslansa da, nominasiyalar hazirlanarken yerli icmalarin istiraki
olduqgca vacib hesab olunur. “Yapon irsi” siyahisina salinmis madani amlak
vo milli servatlor, o ctimloden onlarla slagodar narrativler ictimaiyyate
agiqdr.

% Kakiuchi, yuxarida istinad 49, 24.

% Yena orada.

57 Luiza Kliczkowska, “Japan Heritage”: An Exemplary Project Promoting Local Development
Through Japanese Cultural Property, 25 Gdanskie Studia Azji Wschodniej 75, 80 (2024).

% Japan Heritage “Ancient Western Capital of Japan” Is First to Be Delisted, Replaced by
Otaru (2025), https://www.asahi.com/articles/AST2413RZT24UCVL0O3WM.html (son baxis
11 oktyabr 2025).

237


https://www.asahi.com/articles/AST2413RZT24UCVL03WM.html

OKTYABR | 2025 MabDaNiyyaT HUQUQU

“Yapon irsi”nin atribusiya meyarlar1 iss qapali xarakterlidir. Yerli adat-
ananslers istinad olunmasi, bolgenin calbediciliyini desteklayen movzulara
yer verilmasi vo unikal bir narrativin toqdim olunmas: kimi meyarlarin
avvolcadon daqiqliklo miioyyan edilmesi genis tofsir imkanlarim
mohdudlasdirir. Xiisusils, madani irsin xarici xtisusiyyetlorinden daha ¢ox,
kontekstual elementlorinin qabardilmasi voe talsb olunan narrativlerin
saciyyavi xiisusiyyetlarinin konkret olaraq miisyyen olunmas: selahiyyetli
orqanlar: atribusiyaya dair gerarlarini ssaslandirmaga vadar edir. Naticads,
“Yapon irsi”nin atribusiya sistemi 6lks daxilinda har kas {igiin saffaf olsa da,
mazmun lizro talebler kifayst qoder qatidir. Teqdim olunan hekayanin
yuxarida qeyd olunan meyarlara cavab vermasi sertdir ve bu meyarlarin genis
sorh olunmasina imkan verilmir.

Yaponiyanin niimunesi kontinental hiiquq enenesi ve unitar siyasi
qurulusu kontekstinda Italiya ve Avstriyadaki banzar sistemlarle miigayiso
tiglin segilmisdir. Milli seviyyeds “Ohamiyyatli Madani Miilkiyyet” ve “Milli
Sorvet” kimi statuslarin miioyyen edilmasi ve qorunmasi, asasen, moarkozi
hokumatin masuliyyeti olmagqla, hiiquqi ve inzibati gorarlarin ekspert
yoniimlii ve markazlesdirilmis gekilds verilmasini togviq edir. Bu cehatdan,
Yaponiyanin madeni irsin aid edilmasi sistemi Italiya ve Avstriya ilo bdyiik
dlclide banzarlik gosterir. Bununla bels, “Yapon Irsi” programi markezi
dovletin tagebbiisii olmasina baxmayaraq, yerli hekayalorin, icma
istirakgiliginm ve regional canlanmanin tesviqine ¢alisaraq daha agiq bir
atribusiya modeli toklif edir. Bu nlimuna gostarir ki, hiiquqi va siyasi struktur
har zaman atribusiyanin agiq ve qapaliligii miisyyenlasdiren yeganes amil
deyil. Ayri-ayr1 atribusiya moaqgsadlori (masalon, madani irsin bolgsalarin
canlandirilmasi tgiin istifade olunmasi ve ya kommersiyalagdirilmasi)
atribusiyaya daha agiq ve icma markazli yanasmalar1 6n plana ¢ixara bilor.
Madani va tabii irsin zenginliyi ilo secilon Yaponiyanin atribusiya sistemi
gostarir ki, ham markazlasdirilmis, qapali hiiquqi atribusiya, ham da xiisusi
magsadlara xidmat edan agiq atribusiya tagabbiisleri eyni hiiquqi vo madani
moakan daxilinds yanag: tatbiq oluna biler.

D. Avstraliya

Avstraliyada milli irs sahasinda hiiqugqi ¢or¢ive 1999-cu ilds gebul olunmus
“Otraf miihitin qorunmas: ve biomiixtalifliyin miihafizesi haqqmnda” Qanun
ilo miisyyan edilir.® Qanun yalniz milli saviyyade “miistasna irs deyerina”
(ing. “outstanding heritage value”) malik yerlarin, o climlodan tebii vo madani
sorvotlorin “Milli Irs Siyahis1”na daxil edilmasi qaydalarini tenzimlayir ki, bu
siyahiya salinma miivafiq yerlarin qorunmasi ve idars olunmasina dair xiisusi
hiiquqi 6hdsliklar yaradir.®

% Daha atrafli bax: Environment Protection and Biodiversity Conservation Act (1999).
6 Bax: National Heritage (2021), https://www.dcceew.gov.au/parks-
heritage/heritage/about/national?utm (son baxis 11 oktyabr 2025).
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Burra Xartiyasina asasen, “irs deyari” anlayis: “ke¢mis, indiki ve ya galacak
noasillor {iglin estetik, tarixi, elmi, sosial vo ya menavi dayer” kimi izah
olunur.®! Namizad yerlorin irs deyarinden slava, tobii ve madani sarvatlorin
haqiqilik®? (ing. “authenticity”) ve biitovliyt® (ing. “integrity”) de slave
gostaricilor kimi nazare alinir.

Yerli icmalara aid olan sarvatlor istisna olmagqla, irs doyeri oxsar
niimunalerle miiqayiseli sekilde asagidaki doqquz meyar asasinda
giymotlondirilir:%*

1. Hadisalar va proseslar meyar:1 asasinda milli saviyyads shemiyyat kasb
edon tobii, tarixi vo ya sosial proseslori vo hadisealori oks etdiran yerlor
giymoatlandirilir. Bels ki, geoloji formasiya, ekoloji dinamika ve ya tarixi
hadisalarin qaliqlar1 bir yerin iqlim, sosial ve ya siyasi deyisikliklardaki
rolunu aydin gakilds gostarirss, hamin yer milli irs hesab oluna biler.®

2. Nadirlik meyar1 baximindan bir yerin xiisusi shamiyyst dasimasi tigiin
onun Avstraliyanin tabii ve madaeni irsinde nadir ve ya yox olma tahliikesi
altinda olan elementlari tomsil etmasi vacibdir.®

3. Tebii ve ya madani irs haqqmnda elmi ve faydali mslumat potensialina
malik yerlar ise tadqgiqat doayeri meyar1 sasasinda giymatlandirilir. Burada irs
dayari arxeoloji, ekoloji va etnoqrafik stibutlarla asaslandirilmalidir.®”

61 Burra Xartiyasi ilk dafe 1979-cu ilde Avstraliya ICOMOS tegkilat: tarafinden qabul
olunmus ve sonuncu dafe 2013-cii ilde yenilonmisdir. Xartiyada madeni shomiyyatli
mokanlarin qorunmasi ve idars olunmasina dair prinsiplar miiayyen edilir ki, bu prinsiplear
madani irsin beynalxalq saviyyads qorunmasinin inkisafina miithiim t6hfs kimi gabul
olunur. Bax: yuxarida istinad 9, mad. 1.

62 Haqiqilik dedikds, madani irsin ve ya madeni miilkiyystin orijinal ve gercok olmasi basa
disiiliir. Yani abids, asya ve ya anana 6z ilkin materialini, formasini, tislubunu,
funksiyasini, mana va ya ruhunu qoruyub saxlayirsa, o “haqiqi” sayilir. Masalen, qadim
qalada orijinal daslarin va tikinti iislubunun saxlanilmasi haqiqiliye misal kimi gosterile
bilar.

63 Biitovliik dedikds, madani irsin ve ya madani miilkiyyatin biitiin terkib hissalari ila
birlikda tam sokilda qorunub saxlanmasi basa diisiiliir. Bu zaman madani irs sayilan
obyektin asas hissaleri, elementlari vo atraf miihiti zedelonmadan ve pargalanmadan qalir.
Masalen, tarixi bir meahallenin yalniz bir kiicesi deyil, biitév mahalle ansambl saklinda
gorunub saxlanilir.

6+ Australian Government, Department of Climate Change, Energy, the Environment and
Water, Heritage and the Arts, Guidelines for the Assessment of Places for the National
Heritage List (2009). Burada bax:
https://www.dcceew.gov.au/sites/default/files/documents/nhl-guidelines.pdf (son baxis 20
avqust 2025).

65 Australia ICOMOS, Practice Note: Understanding and Assessing Cultural Significance
(2013). Burada bax: https://australia.icomos.org/wp-content/uploads/Practice-

Note Understanding-and-assessing-cultural-significance.pdf (son baxis 20 avqust 2025).

66 Yuxarida istinad 64, 23-24.

67 Yeno orada, 26.

239


https://www.dcceew.gov.au/sites/default/files/documents/nhl-guidelines.pdf
https://australia.icomos.org/wp-content/uploads/Practice-Note_Understanding-and-assessing-cultural-significance.pdf
https://australia.icomos.org/wp-content/uploads/Practice-Note_Understanding-and-assessing-cultural-significance.pdf

OKTYABR | 2025 MabDaNiyyaT HUQUQU

4. Baglica xiisusiyystlor meyar1 kontekstinde geoloji formasiya, memarlq
tislubu ve ya istehsal prosesi baximindan miisyyan sinfin asas
xiisusiyyotlarini 6ziinde comlagdiren yerlar dayerlondirilir.®
5. Estetik xiisusiyyatlor meyarma goldikds iss, burada asas diqqgat tobii va
madani sarvetlarin icmalarin ve ya madeni qruplarin qavrayisinda oyatdig:
emosional vo estetik reaksiyalara yonslir. Bu giymsatlondirmas ekspert vo
pesokar qruplarin fikrine deyil, daha ¢ox icmalarin ve etnik qruplarin
kollektiv tacriibasina asaslanir.®
6. Yaradicr ve ya texniki nailiyyst meyar1 ¢oargivesinde milli seviyyada
ohomiyyetli dizayn, senatkarliq ve texnoloji yeniliklori aks etdiron, 6z
dovriintin texnoloji va tarixi kontekstinds yiiksek pegokarliq niimunasi
sayilan obyektlar doyarlondirilir.”
7. Sosial deyar meyar ils slaqedar olaraq, icmalar iiclin dayaniqli sosial,
madeni ve ya monoavi shamiyyet dasiyan yerlor bu meyara osason
qiymatlendirilir. Buraya etnik qruplar ve ya macburi kockiin icmalarin
kollektiv yaddasinda xtisusi yer tutan mekanlar daxildir.”
8. Ohamiyyastli soxsiyyatlorlo slage meyar1 bir yerin Avstraliya tarixinde
onamli rol oynamis sexslarls bagliligini1 nazears alir. Bu menada, shemiyyetli
soxsin doguldugu ev avtomatik olaraq milli irs hesab olunmur.”?
9. Nohayat, yerli adat-anenalor meyar1 ise miixtolif yerli icmalar {igiin
moarasim vo ya afsanavi kontekstdo mithiim shamiyyaet dasiyan, onlarin adat-
anansleri ile six bagli olan yerlari gqiymatlandirilir. Belo obyektlarin sadacs
regional deyil, milli saviyyada shamiyyatli olmasi talab olunur.”
Avstraliyada madani irsin atribusiyas1 sistemi agiq ve inkliiziv xarakter
dasiyrr. Nominasiya taqdim etmoak hiiququ yalniz dovlet orqganlar: ils
moahdudlasmair. Bels ki, yerli icmalar, QHT-lar, fordi sexslor ve timumilikda
har kos bu prosesds aktiv istirak eda bilor.” Har bir nominasiya haqqinda qisa
moalumat internetds derc olunur ve ictimaiyyetin biitiin iizvlerine hamin
nominasiya barads ray bildirmek imkani verilir.”? Bundan slave, Avstraliya

% Yena orada, 29.

% Yena orada, 35.

70 Yeno orada, 39-40.

71 Yeno orada, 41-42.

72 Yeno orada, 45.

73 Yenos orada, 48-49.

7+ Bax: Australian Government, Department of Climate Change, Energy, the Environment
and Water, Nominating a Heritage Place (2025), https://www.dcceew.gov.au/parks-
heritage/heritage/places/nominating-heritage-
place#:~:text=Anyone%20can%20nominate%20a%20place,National %200r%20Commonwealt
h%20Heritage%?20List (son baxis 24 avqust 2025).

75 Productivity Commission, Conservation of Australia’s Historic Heritage Places: Draft Report
42-43 (2006), https://www.pc.gov.au/inquiries/completed/heritage/heritage-draft.pdf (son
baxis 24 avqust 2025).

240


https://www.dcceew.gov.au/parks-heritage/heritage/places/nominating-heritage-place#:~:text=Anyone%20can%20nominate%20a%20place,National%20or%20Commonwealth%20Heritage%20List
https://www.dcceew.gov.au/parks-heritage/heritage/places/nominating-heritage-place#:~:text=Anyone%20can%20nominate%20a%20place,National%20or%20Commonwealth%20Heritage%20List
https://www.dcceew.gov.au/parks-heritage/heritage/places/nominating-heritage-place#:~:text=Anyone%20can%20nominate%20a%20place,National%20or%20Commonwealth%20Heritage%20List
https://www.dcceew.gov.au/parks-heritage/heritage/places/nominating-heritage-place#:~:text=Anyone%20can%20nominate%20a%20place,National%20or%20Commonwealth%20Heritage%20List
https://www.pc.gov.au/inquiries/completed/heritage/heritage-draft.pdf

BAKI DOVLOT UNIVERSITETI TOLOBS HUQUQ JURNALI BURAXILIS 11:2

Irs Surasi tersfinden hazirlanmis otrafli ve algatan telimatlar atribusiya
prosesini daha seffaf edir.

Prosesin agiq vo inkliiziv xarakteri atribusiya meyarlarinin totbiqine do
tosir gostarir. Xiisusile “estetik xiisusiyyotlor” ve “sosial dayer” meyarlarinin
giymotlondirilmasinde yerli icmalarin baxislarmin nazers alinmasi icma
asasli yanagsmani giiclondirir. Bununla yanasi, atribusiya meyarlarmin 6zlori
¢ox vaxt detall1 sokilds formalasdirildigi tiglin qapali ¢argive yaradir. Bels ki,
har bir meyarin totbiqi ham obyektiv, ham da subyektiv gostoricilarle 6l¢tiliir,
lakin bu zaman genis tofsir imkanlar1 meahdud qalir. Masoalen, yuxarida qeyd
edildiyi kimi, madeni servetin “nadirliyi” yalniz obyektiv siibutlarla
tosdiglenmali, “tadqiqat dayeri” ise onun yeni elmi bilik yaratmaq potensiali
ilo 6l¢iilmoalidir. Bundan bagqa, Avstraliya Irs Surasinin darc etdiyi praktiki
telimatlar har bir meyarin tobii ve madani sarvetlere avvaller nece totbiq
olundugunu gostarir. Bu tacriibalordan baladci kimi istifads olunmasi, natica
etibarils, atribusiya prosesinds vahid yanasmanin formalasmasina xidmat
edir.

Avstraliya niimunasi onun anglo-sakson hiiquq sistemi vo federal siyasi
qurulusu ve tebii ve madani irsin zanginliyi sebabinden se¢ilmigdir. Anqlo-
sakson hiiquq onanasi moadeni irsin atribusiyasinda kontekstual
giymatlendirmalars daha ¢ox yer vermasi ila xarakterize olunur. Bu sistemds
atribusiya meyarlari daha gevik ve dayisen saraite uygun sokilds tatbiq edils
bilir, mahkemsa va inzibati orqanlarin meyarlarin tafsirins tasir etma imkanlar:
daha ¢ox olur. Digor torofdon, Avstraliyamin federal qurulusu morkoezi
hokumsat va statlar arasinda vezifs bolgiisii ve atribusiya prosesinds yerli
icmalarin istirakiin giiclondirilmasi {iglin institusional imkanlar tomin edir.
Belo ki, “Milli irs Siyahis1” ilo yanast statlar v bdlgelor iizre aparilan ictimai
moslohatlogsmalar atribusiya prosesinda irs dayerinin miiayyenlasdirilmasi
ticlin regional magamlarmn nazsrs alinmasina imkan verir. Mahz bu
kombinasiyanin neaticasidir ki, Avstraliyanm milli madani irsi ham obyektiv,
elmi asasli meyarlara, hom do icma asash kontekstual doayarlore asaslanaraq
nisbaten aciq ve inkliiziv bir gokilde aid edilir. Meyarlarm
formalasdirilmasinda da ovvalki tacriibelorin shamiyyati boytikdiir. Bu
sobabden Avstraliyanin madani irsin atribusiyas: sistemi qapali atribusiya
meyarlarinin vo ictimai istirakin praktik tatbiqini gostoron maraqh bir
niimunadir.

E. Amerika Birlosmis Statlar:

AB$S-do madoeni irs tizra atribusiya meyarlarini miioyyan eden iki asas
hiiquqgi senad movcuddur: “Milli tarixi qoruma qanunu”’¢ ve “Milli tarixi
yerlor reyestri”.

Milli Reyestr 6lkenin tarixi yerlarinin siyahisini, hamginin tarixi amlaklarin
miixtalifliyini, shemiyyatini, cografi yayilmasini, movcud veziyyatini,

7636 C.F.R. § 60.4.
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miilkiyyat formalarini ve qorunma ehtiyaclarini oks etdiron milli malumat
bazasidir. Har hansi madeni amlakin Reyestra daxil edilmasi tiglin o, Milli
Reyestrin giymatlondirms meyarlarindan an azi birins cavab vermalidir.”” Bu
meyarlarda obyektin miihiim tarixi konteksts baghlig1 ve tarixi biitovliyiiniin
gorunub saxlanilmasi osas sgortlorden biri kimi gosterilir. Omlakin
uygunlugunu giymetlondirmak ti¢iin ham senadli tedqgiqatlar, hom das fiziki
baxis naticesinda alde olunmus melumatlar teleb olunur.”® Qiymatlondirma
prosesinin on samorali yolu amlakin kateqoriyalasdirilmasi, tarixi ve ya
tarixoqadarki dovr kontekstinin miiayyanlasdirilmasi, shamiyyatinin
miiayyan edilmasi, miistosna hallarin nazarden kegirilmasi vo biitovliiyiiniin
mokan, dizayn, miihit, senatkarliq, hissiyyat ve alagelilik baximindan
giymotlondirilmasindan ibarstdir.” Olave olaraq, tarixi emlakin shamiyyati
yalniz onun tarixi kontekstds giymetlondirilmasi ilo miisyyan edils biler.
Tarixi kontekst dedikda konkret hadiss, emlak vo ya yerin shamiyyatini izah
edan, onun monasmi va doayerini daha genis tarixi ¢arcivade agiglayan
niimunalar ve ya tendensiyalar nazards tutulur.®

Tarixi yerlarin giymatlendirilmasi {igiin dord meyar miisyyon edilmisdir:®!
1. Tarixin timumi inkisaf istiqamatlorine miithiim tohfe vermis hadisalarle
baglilig;

2. Ke¢misde miithiim shemiyyat dasiyan sexslarin hayat ile baglilig;

3. Miiayyen noviin, dovriin vo ya insaat tislubunun farqli xiisusiyyaetlarini
Ozundo oks etdirmasi;

4. Tarixagadarki va ya tarixi dovrde mithiim elmi malumat vermasi vo ya vera
bilacak potensiala malik olmasi.

Birinci meyar moadeni amlakin miayysn olunmus tarixi kontekstds
miithiim hadiss ve ya hadisslarls slageli olmasidir. Bu slage Amerika tarixinin
vo ya tarixeqodoarki dovriiniin miithiim anina aid olan konkret hadisa vo ya
yerli icmanin, statin vo ya Olkenin inkisafina miihiim tohfe vermis hadisslor
silsilesi va ya tarixi tendensiyadan irsli gals bilar. Konkret hadisalarls alagali
amlak niimunsalarine doytis yerlori, mithiim bir ixtiranin yaradildig1 bina vo
ya boytiik shemiyyet dasiyan isci tetilinin bas verdiyi araziler daxildir.®

Ikinci meyar tarixo verdiyi tohfelor doqgiq miiayyenlogdirilo vo
sonadlasdirile bilon gexslarle slagali emlaklara tatbiq edilir. ©mlakin bu
meyar tizra uygunlugunu miisyyen etmok tiglin soxsin tarixi shamiyyatinin
miiayyon edilir, onun miizakiro edilon amlakla slagesinin miiddati va

77 United States National Park Service, How to Apply the National Register Criteria for
Evaluation, 1 (2020).

78 Yeno orada, 3.

7 Yeno orada, 4.

80 Yeno orada, 7.

81 Yeno orada, 2.

82 Yeno orada, 12.
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xarakteri arasdirilir, soxs ilo alagali diger emlaklar miisyyan ve miiqayisa
edilir.®

Uciincii meyar memarliq, mithandislik ve incesanat kimi sahalardes dizayn
va ya tikinti xiisusiyyetlerine gora shamiyyet dasiyan amlaklara tetbiq
olunur. Bu meyara uygun hesab edils bilmasi ti¢iin amlak an az1 miiayyen bir
noviin, dovrin ve ya insaat tslubunun ferqlondirici xiisusiyystlorini
dasimali, ustad senatkarin aserini temsil etmali, yiiksak badii deyarlars malik
olmal1 ve ya torkib hissalari ayrica forqlonmoasa do, mithiim ve segilo bilon
btitov bir tikilini aks etdirmalidir.3

Dordiincii meyar iss, asas etibarilo, arxeoloji gqazmtilarm aparildig:
orazilara aid edilir. Bununla bels, ayri-ayr1 binalar, obyektlar vo ya onlari
ehtiva edan arazilar do vacib malumat vermak potensialina malik olduqda bu
meyarin gartlorine uygun hesab oluna bilar.®

ABS-da bazi amlak novleri Milli Reyestra daxil edilmak tiglin, bir qayda
olaraq, nazerden kegirilo bilmaz. Bunlara dini emlaklar, kogiirtilmiis
amlaklar, dogum yerlari va goabir yerlori, gebiristanliglar, yeniden tikilmis
amlaklar, xatirs agyalar1 ve son 50 ilds sheamiyyat qazanmis emlaklar daxildir.
Lakin bu amlaklar yuxaridaki dérd meyarla yanas: xtisusi talablers do cavab
verarss, miistosna hallarda qeydiyyata alinmaq ti¢iin uygun ola biler.
Yuxaridaki meyarlardan birine cavab veren yerin ayrilmaz hissasi olduqda,
memarliq, badii vo ya tarixi shamiyyet dasiyan dini tikililar, ilkin yerinden
kogliriilmiis, amma asasan memarliq deyari ve ya miihiim tarixi soxs va ya
hadisa ila alagesi qorunan binalar, miistosna shomiyyoetli tarixi soxsiyyetlarin
dogum yeri va ya qobir yerlari, mithiim gabiristanliglar, asas plan tizra daqiq
vo layagetlo barpa olunmus yenidon qurulmus binalar, xatire moagqgsadli
agyalar va son 50 ilde shamiyyst qazanmig lakin miistosna dayer dasiyan
oamlaklar geydiyyata alina bilar.* Qeyd etmak lazimdir ki, Milli Reyestra daxil
olmaq ticlin madani amlak yuxarida sadalanan meyarlardan slave olaragq,
yeri, dizayni, miihiti, materiallari, ustalify, hissiyyat1 vo ya konteksti etibarils
biitovliik telabine cavab vermalidir.®

ABS-da tarixi yerlsrin Milli Reyestrs daxil edilmasi, yeni milli madani irse
aid edilmasi prosesi agiq toskil olunub. Nominasiyalar hom adi vetondaslar,
ham de miixtalif QHT-lar, dovlst qurumlar: ve xiisusi miilkiyyst sahibleri
torofindon iroli siiriilo bilir.® Tocriibade fordi soxslor ve yerli icmalar

8 Yeno orada, 14.

84 Yeno orada, 17.

8 Yeno orada, 21-22.

86 Yeno orada, 25.

87 Yeno orada, 44.

8 United States National Park Service, National Register of Historic Places. Burada bax:
https://npshistory.com/brochures/national-register.pdf (son baxis 28 avqust 2025).
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toraofindon irali siirtilon nominasiyalara xiisusi olaraq destoklonir.®
Nominasiyalar1 resmi olaraq gebul eden statlar tizre Tarixi Qorugqlar Ofisi
xtisusi miilkiyyat sahiblarini ve yerli idareetms organlarmni mslumatlandirir,
ictimai ray toplamaq {i¢iin miizakiralar kecirir.* Belslikls, reyestrs ¢ixis vo
gerarvermsa prosesinda ictimai istirak har kas ticlin agiqdir. Meyarlarin tatbiqi
iclin boladgi telimatlar hazirlanmis, ke¢mis nominasiyalar tizarinden
meyarlarin tatbiqi izah olunaraq vahid tacriibs formalasdirilmisdir. Bununla
yanasi, tarixi yerlori Milli Reyestrs daxil etmak ticiin nazars alinan atribusiya
meyarlar1 avvalceden miisyyenlasdirilmis ve qapali xarakterlidir. Yuxarida
sadalanan dord meyar vasitasilo, Milli Reyestr bir név “irs sablonu”
formalagdirir ve konkret niimunslarle sarhadlsri miisyyen olunan tarixi
konteksts uygun galmayen madani servetlari milli madeni irse aid etmir.”
ABS niimunasi ham anqlo-sakson hiiquq sistemi, ham do federal siyasi
qurulusu kontekstinda segilmisdir. Anglo-sakson hiiquq ananasi mahkamsa
tocriibasinin, presedentlarin ve inzibati gerarlarin meyarlarmn serhinda rolunu
gliclondirir, meyarlarin tatbiginde nazeriyys ilo tacriibe arasinda slage
yaradir. Belacs, atribusiya prosesinde madani irsin daxili xiisusiyyatleri ilo
birlikde bazi kontekstual elementlor do nezere aliur. Tarixi yerlar iiclin
hazirlanmis milli reyestr sistemi stat vo yerli soviyyadoaki qurumlarin, o
ciimladen icmalarin gerarlarin gebulunda igtirakin giiclondirir. Onu da qeyd
etmok lazimdir ki, ABS-nin tarixi ve madani irsinin ¢esidliliyi, yerli xalglarin
madani va tarixi abidslari, Afro-amerikan irsi va senaye ve miqrant ananslari,
atribusiya meyarlarinin hom kontekstual dayerlore uygunlasdirilmasim
zaruri edir. Belalikls, ABS modeli Avstraliyaya banzar sekilds federalizm va
anqglo-sakson hiiquq sistemi kombinasiyasinin daha agiq atribusiya
proseslarine ve daha qapali meyarlara yol agdigimi bir daha gosterir.

III. Ayri-ayr 6lkalards aciq va qapal: atribusiya

sistemlarinin iistiinliik vo catismazliqlan

Hor bir milli atribusiya sistemi dovlstin hiiquq anenslerini, siyasi
qurulusunu ve milli prioritetlorini oks etdirdiyinden, meyarlarin vo
proseslarin agiq va ya qapali olmasi ham hiiquqi qorumanin semaraliliyins,
hom do ictimai legitimliye birbasa tasir gostorir. Beynolxalq tacriibada
meyarlarm mazmunu bazen konkret kateqoriyalar madani, tarixi, elmi dayer
soklinde doaqiq miiayyen edilir, bezen ise “ictimai maraq” ve ya “madani
maraq” kimi daha timumi anlayiglara istinad olunur. Haqigeten ds,
meyarlarin ve prosesin agiq va ya qapali olmasi madani irsin shate dairasini
vo qorunma strategiyalarmi formalasdirir. Ona gore do bu iki elementin

8 Daha atrafli bax: Ned Kaufman, Putting Intangible Heritage in Its Place(s): Proposals for Policy
and Practice, 8 International Journal of Intangible Heritage 20, (2013),

https://www. ijih.org/volumes/article/426 (son baxis 28 avqust 2025).

% Yuxarida istinad 88.

1 Kaufman, yuxarida istinad 89.
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hortorafli arasdirilmasi dovlstin moadeniyyst siyaseti baximindan ciddi
ohamiyyat kesb edir.

Acqiq atribusiya prosesi ve meyarlar: bir sira tistiinliiklar ve risklar yaradir.
Aciq meyarlar madani irsin dinamik tebiatini gebul edir ve yeni, habels
dayisen dayorlari sistema daxil etmays imkan verir. Bu, xtisusile kontekstual
vo icma oasasl sosial dayarlerin madani irs ¢ergivesinde qorunmasi iiglin
shamiyyatlidir. Bununla bels, agiq meyarlarin genis soarh imkanlar1 hiiquqi
miiayyenliyi zaiflads, konkret madani servetlers tatbiq zamani selahiyyaetli
organlara olduqca genis miilahize selahiyysti taniya ve naticede
asaslandirmasi bir-biri ilo uygun galmayen qorarlara gotirib ¢ixara bilar. Agiq
meyarlarla miiqayisods, qapali meyarlar hiiqugi miiayyenlik baximindan
bazi tstiinliiklor vad etso do, yeni va geyri-onanavi madaeni sorvetlori milli
madani irse daxil etmakda elastik olmaya, icma asash ve dayisken deyarlari
catdirmada mahdud qala bilar.

Benzar gokilds, madani irsin atribusiya prosesinin ds agiq ve ya qapal
aparilmasimnm istiinliik ve catismazliqlar1 var. Acqiq atribusiya prosesi
gerarlarin saffafligini ve ictimai nazarst imkanlarmni artirir. Bu, gerarlarin
legitimliyini ve icma deastayini giiclondirs biler. Diger terafden, qapali
atribusiya prosesi morkozlosdirilmis ekspert gorarlarma ve daxili meyarlara
asaslandig1 ticiin hom daha pegekar, bilikli ve tacriibali soxslar torsfinden
osasli gorarlarin verilmasini tomin edir, hom de vahid tocriibs
formalasdirmaga imkan verir. Bununla bels, madani irsin qapali atribusiya
prosesi noaticosinda aid edildiyi sistemlards legitimlik vo qorarlara ictimai
etimad problemlori yarana biler. Ona gora da har bir dévlst milli madani irs
iclin atribusiya sistemini hazirlayarken meyarlarin vo timumi prosesin na
gedar aciq, ne goder qapali olacaginm strateji sokilds tarazlagdirmalidir.
Burada hiiquqi miiayyonlik, dovlat vo milli maraqlar, icma istirak¢ilig ila
inkliiziv atribusiya ve sui-istifadenin qarsisim1 alma maqsadlari arasinda
tarazliq miitlaq qorunmalidir.

Asagidaki codval bu maqals ¢arcivasinda secilmis 6lkalor {izro atribusiya
prosesinin ve meyarlarmin agiq ve qapali statusunu timumilasdirir:

Olka Atribusiya prosesi n?ei;g:';l::i/a
Avstriya Qapal1 Qapalr
[taliya Qapali Aciq
Yaponiya Acqiq Qapalr
Avstraliya Aqq Qapali
ABS Aqiq Qapali
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Cadval 1. Farqli 6lkelarde madani irsin atribusiya prosesinin miiqayisesi

Secilmis 6lkalarin miiqayisasi gostarir ki, madeni irsin atribusiyasi tigtin iki
model 6no ¢ixir: (i) atribusiya prosesi agiq, amma meyarlar qapaly;, vo (ii)
atribusiya prosesi qapali, amma meyarlar agiq. Kontinental Avropadan olan
madani irs qanunvericiliyinde, asasan, italiyada ve qisman Avstriyada qapali
atribusiya prosesine meyil miisahids olunur. Avstriya burada maraql bir
istisna tagkil edir, ¢linki atribusiya prosesinin qapali olmasina baxmayaragq,
“ictimai maragq testi”nin ii¢ elementi vasitasilo meyarlarin totbiginds hadden
artiq genis tofsirin qarsis1 alinmigdir. Diger terafden, Avstraliya, Yaponiya va
ABS kimi Olkelorde madeni irsin aid edilmasinde nominasiyalar vo
gerarverma marhalalari ictimaiyyat {iciin daha algatan olsa da, meyarlar daha
atrafli sokilde hazirlandig; ticiin genis tofsire uygun deyil.

Madani irsin atribusiyasi tizre hiiquqi ¢argivelars miiqayisali yanasma ham
da onu gostarir ki, “acgiq proses + agiq meyarlar” kimi modellar, hagigaten,
nadirdir ve praktiki olaraq miisahids olunmur. Avstriyanin atribusiya modeli
“agiq proses + aciq meyarlar” sxemine yaxin olsa da, ssas meyar kimi
midyyan olunmus “ictimai maraq” anlayisinin i element iizrs
daqiqlesdirilmesi bu meyarin genis tofsir imkanmi ciddi Olgiids
mohdudlasdirir. Ictimai maraq salahiyyatli orqanin miilahizasine gora dovlat
maragl ya da comiyystin timumi faydasi kimi daha miicarrad anlayiglar
tizorindon deyil, madani irsin Avstriya orazinde unikalligi, paylanma
daracasi, tarixin senadlasdirilmasine tohfasi kimi konkret Olgtilar tizarinden
giymaotlondirilir.

Tocriibads dovlatlar ya prosesin agiqligini, soffafligi temin edir, lakin
meyarlar1 genis tofsiro imkan vermayoacok sokilde hazirlayir, ya da meyarlar:
genis tutub atribusiyanin daha qapali ¢ergiveds aparilmasini temin edirlar. Bu
ciir secimlarin mantiqi sebablere ssaslandig1 hesab edilir. Ogar madeni irs
ictimaiyyato aciq sokilds aid edilirss, basqa s6zls, nominasiyalar har kase agiq
sokilds paylasilir, miiracist qaydalar1 ve gqiymatlandirmes meyarlar1 asanligla
aldo edilo bilir, ictimai istirak¢iliq {i¢lin mexanizmlor movcuddursa,
meyarlarn genis tofsiro imkan versn sokilde tenzimlenmasi selahiyyatli
orqanlara haddinden artiq genis miilahize imkani vers bilar. Bu iso ixtiyari
gerarlari, meyarlarin moadani servetlere selektiv totbiqi ve sair sui-istifads
hallarmi artira bilor. Buna gora do aqiq atribusiya prosesino {istiinliik veran
modellorde madeni irsin meyarlarim1 nisbaten qapali saxlamaq daha
moagsadauygundur. Belaco, gorarverici qurumlarin miilahize selahiyyatini
mohdudlagdirmaq ve standartlasdirilmis giymatlendirma ve vahid atribusiya
tocriibasini tegviq etmak olar.

Oksing, Italiyadaki kimi qapali atribusiya prosesi agiq meyarlarin tatbiqi
ticlin daha magbul goriiniir. Burada ekspert idarealori vo madani irs izre
ixtisaslasmis nazarat strukturlar1 meyarlari genis tutaraq miistosna hallar1 va
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madani sarvatlarin teqdim etdiyi niianslar1 hiiquqi ve madani kontekstds
sarbast gokilda qiymatlondire bilir. Tacriibede bu modelin catismazlig
soffafligin asagi olmasidir. Ictimai istirak vo prosessual nazarastin zaif olmasi
atribusiya gerarlarmin legitimliyine ve milli madani irse siyahilarina ictimai
etimada manfi tesir gostara biler. Bu baxamdan, Avstriya misali gostarir ki,
qapali atribusiya prosesi daxilinde meyarlarin miisyyon daracads
konkretlagdirilmasi ham hiiquqi miisyyanlik, hem da sslahiyyatli orqanlarmn
genis miilahizs selahiyyatinin mahdudlasdirilmasi baximindan faydalidir.

Xiisusi geyd olunmali magam odur ki, atribusiya sistemi her zaman tekcs
“ag1q” vo ya “qapalr” kimi ikili ¢or¢ivada nazarden kegirilmoamesolidir. Burada
nominasiyanmn gabul edilmasi morhalasi ilo yekun gerarverme marhalasi
arasinda da forq qoymagq lazimdir. Misal tiglin, Yaponiya ve Avstraliyada
nominasiyalarm taqdim edilmes mexanizmi va ilkin ictimai igtirak daha aciq
olsa da, gerarverma marhalasinds yerli icmalarin tosiri olduqca zoaifdir. ABS-
da ise Milli Reyestr asasinda fealiyyet gosteren sistem hem nominasiyanin
toqdim edilmoasi ve qiymsatlondirilmasi, hom deo gerarverms prosesinoe
ictimaiyyetin miidaxilasine forqli formalarda imkan verir. Buna gore do milli
madani irsin atribusiya sistemini dizayn ederken ham nominasiya irali
sirmak hiiququnun kimlars tanindigi, ham da gararverms prosesinda hansi
daracads ictimai istiraka imkan verildiyi ayrica tenzimlenmalidir.

Aparilan miiqayiselor gosterir ki, dovlstlor madeni irsin atribusiya
sistemlorini planlayarken, esasen, iki strateji yol arasmdan se¢im edir:
nominasiyalarin ve qorarverma prosesinin agiq saxlanmasi yolu ila
meyarlarin  konkret ve moahdudlagdirilmis formada qanunvericilikds
tonzimlonmasi, yaxud prosesin daha markazlasdirilmis ve meyarlarin genis
sorho agiq olmasi. Ogoar dovlet nominasiyalar iiglin genis ictimai istirakgilig:
tosviq etmok niyyestindadirse, meyarlarin Olgiilo bilon, aydin va totbiq
qaydalarinin  konkret olmasi daha maqgsadsuygundur. Bunun {igiin
ganunvericiliyin avezine tacriibada bealadg¢i telimatlarindan istifads olunur.
Oks halda, agar magsad madani irsin aid edilmasini sirf ixtisaslasmis qurum
vo ya ekspertlora buraxmaqdirsa, meyarlarin daha genis vo sarhs agiq
tutulmasi ils birlikde gararverma prosesinin soffafliginin artirilmasi vacibdir.
Bu modelds qerarlarin yazili osaslandirilmasi, miivafiq gokilds
arxivlasdirilmasi ve al¢atan olmas1 ve miistaqil apellyasiya mexanizmlarinin
yaradilmasi legitimliyi veo hesabatliliqla bagh narahatliglar1 aradan galdira
bilar.

Har bir halda, madeni irsin atribusiya sistemi forqli moarhalslar {izre
soffaflig1 tamin etmsali, madeni irsin qorunmasina strateji yanasmaya xidmat
etmolidir. Nominasiyanin gebul edilmasi va ilkin yoxlamada genis ictimai
istirak¢ilig1 tomin etmok, lakin yekun gerarin verilmesinde pesokar veo
obyektiv meyarlara asaslanan atribusiya mexanizmi hiiquqi miiayyenlik
baximindan da daha magsadauygundur. Homginin atribusiya meyarlarmin
totbiqi ti¢lin rosmi tolimat va baladgilorin darc edilmasi, hamin sanadlards
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avvalki tacriibaye istinad olunmasi vacibdir. Bu senadler hiiquqi
miitoxassisler, yerli idarsetma organlar1 ve icma niimayesndalari tiglin algatan
olmali, meyarlarin praktik tatbigini standartlasdirmali, miimkiin oldugu
goedar vahid tacriibenin formalagdirilmasina xidmat etmalidir. Diger terafden,
aglq atribusiya sistemini segon Olkolorde yerli icmalarin madeni irsin
atributlar1 ilo baghh maariflondirilmesi nominasiyalarin daha keyfiyyatli,
inkliiziv ve adalstli olmasina xidmat edar. Qapal1 proses modelini saxlayan
yurisdiksiyalar ticlin ise xarici ekspertlorin istiraki, qerarlarin ictimai
miizakiraye ¢ixarilmasi ve qorar asasinda yaranan sanadlerin ictimai
alcatanlig1 kimi mexanizmlar legitimliyi giiclondiracek tadbirler gisminda
Ona ¢IXir.

Bu sahada aparilacaq galacek tadgiqatlar hom miithiim elmi-metodik, hom
de dévletin madeniyyat siyaseti {iglin praktiki neticelor vers bilar. Ilk
novbads, “aglq proses—qapali meyar” vo “qapali proses-agiq meyar”
modellarinin uzunmiiddatli naticalarini miiqayise eden empirik tadqiqatlar
vacibdir. Bels todqgiqatlarda nominasiyalarin ugurluluq nisbastini, qoruma
naticalerini, ictimai etimadi ve iqtisadi gostaricilori miiqayissli gokilds
dyrenile biler. Ikincisi, doktrinal hiiquqi tedqigatlar vasitesile atribusiya
gorarlarinin  mohkama nazarstine aglq olub-olmamasi, mahkomsa
praktikasmin meyarlarin tetbiqins tesiri aragdirilmali, bunun timumiyyetls
no doaracods semarali olub-olmamas: qgiymatlondirilmalidir. Nohayat,
etnoqrafik tadqiqat metodlar1 ilo nominasiyalarin madeniyyet dayarlarinin
formalasdirilmasi ve qorunmasindaki rolu, madani irsin qavrayisina tasiri va
icma istirak¢iliginin real mehdudiyyastlari daha dsrindsn dyrenilmsalidir.

Noatico

Bu magqals madani irsin aid edilmasi problemini atribusiya prosesinin vo
meyarlarinin agiqligit baximindan tehlil edesrsk beynolxalq tacriibanin
miixtalif modellarini miiqayise etmisdir. Aparilan miiqayise gostorir ki,
secilmis yurisdiksiyalar arasinda universal bir “an yaxs1 model” yoxdur. Har
bir model konkret hiiquqi anans, siyasi qurulus, tegkilati resurslar ve sosial-
moadani sartlors uygun olaraq 6z iistlinliiklori vo catismazliglar ile segilir.
Xiisusile diqqetelayiq bir maqam odur ki, praktikada agiq proseslerls aciq
meyarlarin bir arada oldugu model nadir hallarda miisahids olunur. Adaten,
aglq proseslor meyarlarmm daha deqiq ve msahdudlagdirilmis formaya
salmmasi ils, gapali proseslor iso daha genis vo interpretasiyaya agiq
meyarlarla miisayist olunur. Bu mentiq hem hiiquqi miisyyenlik, ham da
ictimai istirak¢iliq baximmdan miisyyen naticelore gotirib ¢ixarir.

Madani irsin atribusiya sistemini hazirlayarken prioritetlorin ve risklarin
aydin sokilde miiayyenlasdirilmasi vacibdir. Atribusiya sistemi marhalalor
lizro, yoni nominasiyanin gebulundan ilkin texniki giymatlondirmaya vo
yekun tesdiqe qoder miixtalif seffafliq deracaleri ilo dizayn oluna biler. Ogar
dovlat nominasiyalarda genis ictimai istirak¢iliq ve icma asasli atribusiya
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istayirss, meyarlarin 6lgiilo bilon, qapali ve totbiqi {i¢lin aydin telimatlara
asaslanan formada miiayyen edilmasi tovsiye olunur. Bu atribusiya
prosesindo ekspert miilahizesinin mehdudlasdirilmasi, vahid tecriibanin
formalagdirilmas1 ve meyarlarin genigliyinden sui-istifade riskinin
azaldilmas1 demakdir. Oks halda, sger madani irsin kontekstual deayarlarini
ekspert soviyyasinds daha genis giymatlondirmakdirss, meyarlarin daha agiq
saxlanmas1 miimkiindiir. Lakin bu halda prosesin legitimliyini tomin etmak
iiclin gorarlarin agiq sokilds asaslandirilmasi, arxivlesdirilmasi ve muiistaqil
apellyasiya imkanlarinin moévcudlugu vacib sartler kimi ¢ixis edir.

Madeni irsin atribusiyast ile masgul olan qurumlar yalmiz hiiquqi
meyarlar1 gobul etmoklo kifayatlonmomsali, yerli icmalarin qabiliyyatini,
nominasiyalarin kseyfiyyetini artirmali ve gerarlarin miimkiin oldugu gadar
icma osasli olmasini tomin etmak {iglin talim, maslshat ve maliyys dastoyi
proqramlar1 tetbiq etmolidirlor. Qapali sistemlards xarici ekspertlarin va
beynoalxalq tecriibenin daxil edilmasi, agiq sistemlards ise meyarlarin
mozmununa dair mohdudlasdirici prinsiplerin  miisyyenlasdirilmasi
legitimliye tohfs vers bilar.

Umumilikds, madeni irsin semarali ve legitim qorunmasi iigiin on
magsadauygun yanasma moahz hiiquqi miiayyenlik, ictimai istirakgiliq va
elastiklik arasinda strateji tarazliq yaratmaqdir. Bu tarazlii alds olunmasi
iso har bir 6lkanin madaniyyaet sahasindaki hiiqugqi siyasatinden ve madani irs
hesab olunacaq sarvatleri miihafize etms potensialindan asilidir.
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Beyond Recognition: Rethinking Gender-
Based Violence in Law

Zubeyir Baghirzade’

Abstract

This article examines the European Court of Human Rights’ (ECtHR) landmark judgment
in Opuz v. Turkey (2009), which recognised domestic violence as a form of gender-based
discrimination under Article 14 of the European Convention on Human Rights. The study
explores the case through the lens of feminist legal theory, focusing particularly on the
perspectives of Dianne Otto and Alexandra Timmer. By analysing the Court’s reasoning
and its interpretation of state responsibility, the article aims to evaluate how Opuz
contributed to the development of gender equality within international human rights law.
The analysis also identifies the conceptual and doctrinal challenges that limit the Court’s
approach and suggests directions for advancing a more transformative understanding of
equality in future jurisprudence.

Amnnotasiya

Bu maqala Avropa Insan Hiiquglart Mahkamasinin (AIHM) Opuz Tiirkiyaya qarst (2009)
adli presedent qararini arasdirir. Bela ki, soziigedon qararda Mahkama maisat zorakiligini
Avropa Insan Hiiquglart Konvensiyasinin 14-cii maddasi carcivasinda gender asash ayri-
seckilik formasi kimi tamnusdir. Bu tadgiqatda iso adicokilon is, xiisusila Dianne Otto va
Alexandra Timmer-in yanasmalarina asaslanaraq feminist hiiquqi nazariyya prizmasimdan
tahlil edilir. Magalanin maqsadi AIHM-in bu qorar vasitasila beynalxalq insan hiiquqlart
hiiququnda gender barabarliyinin inkisafina neca tohfa verdiyini qiymatlondirmoak, hamg¢inin
Mohkamonin yanasmasinda mévcud olan konseptual va doktrinal maohdudiyyatlori
miiayyanlasdirarak galacak tafsirlar iiciin daha transformativ barabarlik modelina kegid
istigamatlari toklif etmakdir.
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Introduction

ender-based violence remains one of the most widespread and

persistent human rights violations around the world. Despite

increased awareness and legal recognition, international human
rights law has struggled to fully address the complex social, cultural, and
institutional factors that allow such violence to continue. The ECtHR
judgment in Opuz v. Turkey stands as a landmark decision in this field. For the
first time, the Court explicitly recognised domestic violence as a violation of
human rights and identified it as a form of gender-based discrimination,
holding states responsible for failing to act with due diligence to protect
victims.! This ruling was widely celebrated as a major step forward in
developing the legal protection of women against violence.

However, this article argues that the ECtHR’s decision ultimately failed to
adopt a truly transformative legal approach. The Court’s reasoning remained
confined within traditional legal frameworks and did not sufficiently
challenge the deeper patriarchal structures and stereotypes that underpin
systemic gender-based violence. As a result, the judgment’s potential to bring
about substantive justice and meaningful social change is limited. While many
scholars have analysed this case from various perspectives, this article offers
a distinct contribution by applying the feminist critiques of Dianne Otto and
Alexandra Timmer to reveal the Court’s limitations in addressing the
structural causes of violence against women.

This analysis further situates Opuz within its broader legacy by examining
how subsequent judgments, such as Balsan v. Romania, Kurt v. Austria, and
Volodina v. Russia, have deepened or diluted its feminist potential. In doing so,
it critically assesses how the ECtHR’s formalistic and reactive approach often
falls short of embracing feminist principles that demand a more contextual
and anti-stereotyping framework. In doing so, it critically assesses how the
ECtHR’s formalistic and reactive approach often falls short of embracing
feminist principles that demand a more contextual and anti-stereotyping
framework. The article highlights the need for a shift in international human
rights jurisprudence toward transformative equality that confronts not only

1 Opuz v. Turkey, ECtHR No. 33401/02, § 199-202 (2009). Available at:
https://hudoc.echr.coe.int/fre?i=001-92945 (last visited Oct. 15, 2025).
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individual violations but also the social and institutional factors that sustain
gender-based violence.

This article begins by presenting the legal and factual background of the
Opuz case, providing the necessary context for understanding the Court’s
decision. It then introduces feminist legal theories, particularly those
developed by Dianne Otto and Alexandra Timmer, which critique traditional
legal responses to gender-based violence. Using these theories, the article
critically examines the Court’s reasoning, showing where it falls short in
addressing the deeper social and structural causes of violence against women.
Through this analysis, the article aims to contribute to the evolving
conversation on how international courts can more effectively address
gender-based violence.

I. Situating Opuz v. Turkey in the Struggle for
Substantive Gender Equality

This section sets out the legal and factual background necessary to
understand the significance of Opuz v. Turkey. It outlines the events that gave
rise to the case, the applicant’s legal claims, and the ECtHR'’s reasoning. By
doing so, it establishes the foundation for the critical and theoretical analysis
that follows, highlighting how the case exemplifies systemic state failure to
address gender-based violence.

A. Escalating Violence, State Inaction and Judicial Response

The case of Opuz v. Turkey involves a prolonged pattern of severe domestic
violence suffered by Nahide Opuz and her mother at the hands of Opuz’s
husband, H.O.. Despite multiple complaints and medical reports
documenting severe physical abuse, including a 1998 incident where H.O.
attempted to run them over with his car and a 2001 assault where H.O.
stabbed the applicant, Turkish authorities repeatedly failed to take effective
action.? Although H.O. was convicted on several occasions, his sentences were
systematically reduced, and he was released without adequate punishment.3
The situation escalated when, on 11 March 2002, H.O. murdered the
applicant’s mother while she was attempting to move away from her husband
for safety.* While he was convicted of intentional murder in 2002, his sentence
was reduced due to alleged provocation and good conduct, leading to his
release pending appeal in 2008.° The authorities’ response remained limited,
reactive, and ineffective throughout, despite clear signs of escalating violence
and known risks to the women’s lives and safety. This persistent inaction and
impunity formed the basis of the applicant’s complaint before the ECtHR.

21d., § 23, 37.
31d., § 17, 36, 44.
+1d., § 54.

51d., § 57.
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On 15 July 2002, Opuz brought the case to the ECtHR after exhausting
domestic remedies, alleging violations of Articles 2 (right to life), 3
(prohibition of torture and inhuman or degrading treatment), and 14
(prohibition of discrimination) of the European Convention on Human Rights
(the Convention) due to the State’s repeated failures to protect her and her
mother.® In its judgment delivered on 9 June 2009, the Court unanimously
found that Tiirkiye violated Articles 2, 3, and 14, holding that this inaction
constituted a failure to safeguard the right to life, inhuman and degrading
treatment, and gender-based discrimination under the Convention.

Regarding Article 2, the Court held that Tiirkiye had breached both the
preventive and procedural aspects of the right to life.” The authorities had
been made aware of imminent risks but failed to act, and the criminal
proceedings that followed the murder were protracted and ineffective.
Significantly, the Court clarified that States cannot rely on victims’ reluctance
to pursue complaints as an excuse for inaction when lives are at risk.®

Turning to Article 3, the Court found that the applicant’s repeated
experiences of violence constituted inhuman and degrading treatment,
especially given her vulnerability and the prolonged pattern of abuse.’ The
Court was particularly critical of legal provisions requiring the victim’s active
involvement for prosecutions, which effectively shifted the burden of
protection away from the State.!

Finally, under Article 14, the Court made a pivotal finding that inaction in
domestic violence cases can amount to gender-based discrimination.!
Drawing on reports and statistics, it held that systemic passivity by law
enforcement perpetuated inequality and denied women equal protection of
the law. Importantly, the Court emphasised that discrimination can arise not
only from differential treatment but also from a failure to respond adequately
to the specific needs of women as a vulnerable group.

This judgment thus marked a doctrinal shift, linking domestic violence to
structural inequality and articulating positive obligations on States. Yet, the
reasoning also exposes tensions between the Court’s reliance on formal legal
remedies and the deeper, transformative equality demanded by feminist
theory, a tension that forms the basis of the critique developed in later
sections.

61d., § 118, 154, 177.
71d., § 129, 136.
$1d., § 153.

91d.,§ 158-161.
10]d., § 167-169.
114, §191-202.
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B. Turning Point or Missed Opportunity?

Opuz v. Turkey was the first case in which the ECtHR explicitly recognised
domestic violence as a form of gender-based discrimination under Article 14
of the Convention. This recognition was a strength of the judgment: it
expanded the Court’s approach beyond individual harm, acknowledging
systemic patterns of inequality that underlie gender-based violence. It also
confirmed that State responsibility under the Convention includes not only
direct action by authorities but also inaction to protect against private
violence.

At the same time, the Court’s reasoning revealed limitations. Its analysis
remained closely tied to procedural shortcomings, such as delays, ineffective
remedies, and reliance on the victim’s initiative, without fully interrogating
the structural and cultural dynamics of patriarchal harm. While
groundbreaking, the judgment thus stopped short of adopting a
transformative approach to equality.

This case, therefore, presents a critical opportunity to test feminist
frameworks of substantive and transformative equality against the Court’s
reasoning, in order to evaluate both its achievements and its blind spots.

II. Applying Feminist Frameworks to the ECtHR’s

Reasoning

International human rights law has long been celebrated for its universality
and its capacity to restrain state power. However, feminist scholars have
revealed that its very architecture embeds structural blind spots, particularly
in relation to women'’s lived experiences. Far from being neutral, international
law was historically shaped by male, state-centric perspectives that render
certain forms of harm invisible.!? This becomes especially clear in relation to
domestic violence, long dismissed as a “private” matter beyond the reach of
law.13

A central concern identified by feminist critiques is the persistence of the
public/private divide within international human rights law. Under this
dichotomy, state responsibility is primarily limited by state actors to
violations committed in the public sphere, while abuses occurring in the
private sphere, such as domestic violence or intimate partner abuse, often fall
outside the scope of legal protection.!* For women, this divide has been
devastating: it effectively renders private harms legally invisible and shields
them from scrutiny under international norms, reinforcing patriarchal
assumptions that treat the home as an apolitical, private domain beyond state

12 Hilary Charlesworth et al., Feminist Approaches to International Law, 85 American Journal of
International Law 613, 621-625 (1991).

13]d., 627.

14]d., 625-627.
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accountability. Another concern lies in the dominance of formal equality,
treating everyone the same, over substantive equality, which demands
recognition of structural disadvantage. The “neutral” application of rights has
often entrenched hierarchies rather than dismantled them.®

In response, feminist theorists have developed the notion of transformative
equality, which requires dismantling stereotypes, restructuring institutions,
and demanding proactive state measures to change the conditions that sustain
gender-based subordination.'® These critiques are not abstract theoretical
claims. They provide concrete interpretive lenses through which judgments
such as Opuz v. Turkey can be read, revealing both the case’s groundbreaking
recognition of domestic violence as gender discrimination and the limits of
the Court’s reasoning.

A. Otto’s Critique of Legal Neutrality and Its Reflection in
Opuz

Dianne Otto’s scholarship offers a foundational feminist critique of
international human rights law, particularly targeting its claims to neutrality
and universality. Otto argues that these claims are not only misleading but
also serve to obscure the law’s embedded hierarchies and exclusions.
According to her, international law operates through a form of “false
universalism”, that is, it presents itself as objective and inclusive, but in
practice, it reflects the values and experiences of a privileged subject, typically
male, Western, and heteronormative.”” As a result, the perspectives and
experiences of marginalised groups, such as particularly women, non-
heterosexual identities, and non-Europeans, are treated as anomalies rather
than as central to the human rights project.

A key element of Otto’s analysis is her argument that international human
rights law does more than merely regulate individuals” actions; it also
constitutes them as particular kinds of subjects. As the author explains, there
is no “natural” legal subject that exists prior to representation in law; rather,
legal discourse actively (re)produces dominant norms and identities,
including those that naturalise women’s inequality.’® In this way,
international human rights law participates in constructing subjects, for
example, as women, as victims, or as citizens, in ways that often reinforce
existing hierarchies. This dual role of law, as both regulator of behaviour and
producer of identity, means that legal neutrality can conceal the reproduction

151d., 626.

16 See Alexandra Timmer, Toward an Anti-Stereotyping Approach for the ECtHR, 11 Human
Rights Law Review 707 (2011).

17 Dianne Otto, Rethinking Universals: Opening Transformative Possibilities in International
Human Rights Law, 18 Australian Year Book of International Human Rights Law 1, 14-15
(1997).

18 Dianne Otto, Lost in Translation: Re-scripting the Sexed Subjects of International Human Rights
Law, 15 Yale Journal of Law and Feminism 281, 319-320 (2003).
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of stereotypes, such as the passive female victim, under the appearance of
objectivity.

The scholar also critiques the international human rights law framework
for failing to address the structural inequalities that perpetuate gender-based
violence.! She argues that human rights law remains deeply entrenched in a
patriarchal paradigm, often reinforcing rather than dismantling existing
power structures. It often reinforces hierarchical power dynamics by framing
women primarily as victims needing protection, rather than as autonomous
legal subjects. Human rights discourse frequently prioritises state action,
which she mentioned as “protective measures”, rather than addressing the
broader societal transformation needed to dismantle gendered violence. This
tendency aligns with the broader concern that international human rights law
adopts a victim-protection model rather than tackling systemic and cultural
norms that sustain gender-based violence. While certain international
instruments have advanced women’s rights, they remain limited by their
focus on formal rather than substantive equality. This reinforces the legal
system’s tendency to focus on addressing the consequences of violence rather
than its root causes, limiting the transformative potential of international
human rights law. Thus, while existing frameworks acknowledge gender
inequality, they often fail to challenge the underlying social, economic, and
cultural structures that perpetuate it.

This dynamic is evident in Opuz v. Turkey. While the Court took important
steps in recognising domestic violence as gender discrimination and
condemning Tiirkiye’s systemic failures, its reasoning remained framed in the
idiom Otto warns against: the applicant was positioned as a victim requiring
protection, while the state’s duty was limited to a narrow focus on “due
diligence” and procedural adherence.”’ The Court refrained from addressing
how international law, in its treatment of gender-based violence as an
exceptional harm rather than a structural problem, contributes to reinforcing
structural inequalities.

Thus, while Opuz marked undeniable progress in recognising women’s
vulnerability to private violence, it also illustrates the persistence of the
“neutral” frame that casts women as passive recipients of protection. In Otto’s
terms, the judgment advanced women’s rights only within the limits of a
victim-protection paradigm, failing to address the underlying structural
factors that perpetuate inequality.

B. Timmer’s Transformative Equality and Its Potential in
Opuz

Alexandra Timmer’s approach centres on the concept of transformative
equality, a model that goes beyond the frameworks of both formal and

19 See Dianne Otto, Women's Rights, in International Human Rights Law (3rd ed. 2018).
20 Supra note 1, § 145-149.
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substantive equality. While formal equality is concerned with treating
everyone the same regardless of differences, and substantive equality aims to
correct disadvantages through differential treatment, transformative equality
seeks to dismantle the deep-rooted social norms, stereotypes, and
institutional structures that sustain discrimination and inequality.?!

Timmer draws inspiration from anti-stereotyping jurisprudence,
particularly from the constitutional courts of the United States and Canada,
where courts have begun to reject legal reasoning that reinforces gender-
based or identity-based stereotypes.?? She argues that international human
rights bodies, especially the ECtHR, should adopt a similar approach. Rather
than simply evaluating whether discrimination occurred in a given case,
courts should critically assess how legal norms and reasoning might be
complicit in reinforcing systemic harm. The author critiques the Strasbourg
Court for its inconsistent application of this approach, noting that while the
Court has sometimes addressed gender stereotypes, it has largely failed to
apply this reasoning systematically.? This inconsistency weakens the Court’s
ability to challenge deeply embedded societal norms that contribute to
gender-based violence.

In her view, transformative equality demands that courts engage more
deeply with context, identity, and power structures. It is not enough to
acknowledge individual harm; courts must also interrogate the institutional
and cultural frameworks that allow such harm to persist. This entails a
rethinking of positive obligations under human rights law, not merely as
procedural requirements for states to prevent rights violations, but as
substantive responsibilities to actively reshape unjust social arrangements.?

In this sense, transformative equality offers a normative and doctrinal
foundation for feminist legal reform, urging on adjudicative bodies to take a
proactive role in achieving structural change. This framework presents a
stronger alternative to the traditional human rights model, as it calls for
transformative legal reasoning that actively dismantles gender hierarchies
rather than merely compensating victims after violations occur. By
challenging the stereotypes that normalise gender-based violence, courts can
play a more substantive role in addressing structural discrimination rather
than treating cases as isolated incidents.

Opuz v. Turkey shows both the promise and the limits of this approach.
Though the ECtHR made a historic breakthrough by recognising domestic
violence as discrimination under Article 14, an important step toward

21 Timmer, supra note 16, 712.

2 Alexandra Timmer, Judging Stereotypes: What the European Court of Human Rights Can
Borrow from American and Canadian Equal Protection Law, 63 The American Journal of
Comparative Law 239, 240 (2015).

2 Supra note 16, 709.

2]d., 713.
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substantive equality, it did not embrace the transformative dimension of
Timmer’s framework. The Court condemned the authorities’ failures but
stopped short of challenging the cultural and institutional passivity that
normalised such violence. It treated Tiirkiye’s duty primarily as one of
procedural compliance, rather than as a substantive obligation to address the
gendered stereotypes and structural impunity that underpinned the violence.

The result is a judgment that gestured toward transformative equality but
fell back into doctrinal conservatism. Opuz thus illustrates Timmer’s critique
of Strasbourg: the Court is willing to acknowledge discrimination, but
reluctant to require deeper structural reform. Its reasoning advanced equality
in form but left intact many of the systemic conditions that make women’s
lives precarious.

C. The Case Through Feminist Lenses: What Could Have

Been?

A counterfactual reading of Opuz reveals both the depth of the Court’s
achievement and the scope of its missed opportunity. If the reasoning had
been guided by Dianne Otto’s critique of legal neutrality, the Court would
have moved beyond attributing blame solely to Tiirkiye’s authorities. Instead,
it would have interrogated how international human rights law itself is
complicit in sustaining the invisibility of private violence. Rather than framing
domestic violence solely as a result of state negligence, the Court might have
recognised how the public/private divide reinforced the inequality of women
by concealing family violence from legal scrutiny. Such a judgment would
have recast the issue not as an isolated enforcement failure, but as a critique
of the systemic framework of human rights law that had long ignored
gendered harm. Under this framework, women would no longer be seen
simply as passive victims in need of protection; they would be recognised as
autonomous rights-holders entitled to the dismantling of the structural
conditions that perpetuate their vulnerability.

Had the Court adopted Alexandra Timmer’s framework of transformative
equality, its reasoning would have gone further still. Building on its
recognition of domestic violence as discrimination, the Court might have
imposed positive obligations requiring Tiirkiye not just to prosecute
individual cases, but also to address the stereotypes and institutional barriers
that sustain harm. Transformative equality would have demanded structural
reforms: training for judges and law enforcement officials to dismantle gender
stereotypes, educational programmes to challenge cultural norms of male
dominance, and monitoring mechanisms to ensure that these changes
reshaped institutional practices. In this counterfactual, the Court would have
acknowledged that preventing domestic violence requires more than
procedural measures; it requires a proactive restructuring of the social and
legal landscape that maintains inequality.
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Such a feminist reimagining of Opuz highlights how the Court could have
produced a doctrinally bolder and normatively richer judgment. By doing so,
the Court could have transformed Opuz from a landmark recognition of
domestic violence into a genuine watershed in gender equality jurisprudence.
This would not have meant abandoning legal principle but rather
reinterpreting it in a way that foregrounds women’s lived experiences as
central to the project of human rights.

Thus, while Opuz is rightly celebrated as a milestone, a counterfactual
reading through feminist theory demonstrates its limits. The judgment
acknowledged gender discrimination while leaving intact the broader
cultural and institutional structures that perpetuate violence. Its
transformative potential was recognised but not realised, leaving open the
possibility, and the necessity, of deeper critique in subsequent jurisprudence.

III. Testing the Limits of Opuz

While this case is often praised as a major success, the reality of its long-
term impact is more complicated. Later judgments have occasionally
expanded its promise, reinforcing positive obligations and suggesting an anti-
stereotyping approach; however, they have simultaneously revealed a
tendency to retreat into procedural formalism and avoid deeper structural
critique. The following discussion explores how the ECtHR’s subsequent
jurisprudence has both developed its potential and limited its transformative
impact.

A. Where the Court Broke New Ground

The legacy of Opuz v. Turkey is visible in subsequent Strasbourg
jurisprudence. Far from being an isolated judgment, Opuz opened a doctrinal
space in which the Court began to experiment with more demanding
standards of state responsibility. Several later cases demonstrate that the
judgment inspired a progressive development of the Court’s case law, one
that, at its best, integrated feminist insights into the Court’s approach to
violence against women.

Bilsan v. Romania (2017) is one of the clearest examples of this expansion. It
illustrates that the applicant endured years of physical abuse without
adequate response from the State’s authorities, leading the Court to find
violations of Articles 3 and 14. Importantly, Opuz already recognised that the
“general and discriminatory judicial passivity” of the authorities amounted
to gender-based violence and thus a form of discrimination.? Yet its reasoning
remained cautious and fact-specific, framed in terms of Tiirkiye’s particular
failures. Bilsan, by contrast, clarified and generalised the principle, holding
more explicitly that state inaction on domestic violence constitutes not just

% Supra note 1, § 200-202.
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procedural shortcomings but systemic discrimination against women.?® The
Court underscored that the general and discriminatory passivity of the
authorities perpetuates a climate of impunity that disproportionately affects
women as a group.” This doctrinal step connected the protection from
violence with the principle of substantive equality, framing domestic violence
as a problem of systemic inequality rather than a set of individual acts. For
feminist theory, this is a crucial acknowledgment: by identifying domestic
violence as discrimination, the Court moved closer to Timmer’s conception of
transformative equality, which demands recognition of structural hierarchies
and the stereotypes underpinning them.

Another case is Talpis v. Italy (2017) that further expanded the reach of Opuz
by challenging the idea that state responsibility should depend on a victim’s
procedural initiative. As in Opuz, where the authorities failed to intervene
despite a clear pattern of escalating violence, the Talpis case revealed how
procedural formalism, such as the withdrawal of a complaint, can perpetuate
the same pattern of state passivity. On the facts of the Talpis case, the applicant
had withdrawn her complaint against her abusive husband, after which the
authorities effectively dropped their investigations; her son was later killed
during another attack. The Court found violations of Articles 2, 3, and 14,
holding that the state’s obligations are autonomous and cannot be nullified by
a victim’s withdrawal.?® This represents a doctrinal shift because it separates
state duties from the formal choices of individual victims, recognising that
such choices often occur under pressure, fear, or dependency. From a feminist
perspective, the Talpis case is vital because it challenges the stereotype that
women “choose” to stay in abusive relationships and thus bear responsibility
for their fate. Instead, the judgment reaffirms that the burden of prevention
lies with the state: gender-based violence is a structural phenomenon that
requires proactive measures regardless of a victim’s procedural choices.?”
Notably, the Court did not “eschew its pedagogical role,” as Timmer
observed, and succeeded in confronting the societal narratives that normalise
gender-based violence. It did not repeat the failure of Opuz to challenge
structural norms but, by contrast, applied the anti-stereotyping approach,
aiming at dismantling the stereotypes and ideologies that normalise domestic
violence.

Volodina v. Russia (2019) pushed the Court’s reasoning even further by
identifying a systemic legislative gap as a human rights violation in itself.

26 Balsan v. Romania, ECtHR No. 49645/09, § 78-89 (2017). Available at:
https://hudoc.echr.coe.int/eng?i=001-173619 (last visited Oct. 15, 2025).
27]d., § 86-88.

2 Talpis v. Italy, ECtHR No. 41237/14, § 107-131,141-149 (2017). Available at:
https://hudoc.echr.coe.int/eng?i=001-171994 (last visited Oct. 16, 2025).

2 1d., § 144-145.

30 Timmer, supra note 22, 251.
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According to the case, the applicant had suffered repeated abuse, stalking,
and threats, but the Russian authorities refused to act effectively in the
absence of a specific domestic violence law. The Court found breaches of
Articles 3 and 14, emphasising that Russia’s refusal to criminalise domestic
violence amounted to an institutionalised failure of protection.® This case
extended Opuz’s critique by showing that a state can sustain violence not only
through inaction but also through gaps in legislation. The feminist
significance of the Volodina case lies in its alignment with Otto’s insight that
law is not neutral: when states refuse to legislate adequately, they entrench
patriarchal structures and deny women equal protection.® Here, the Court
signals that addressing domestic violence requires not only reactive
enforcement but also systemic reform of legal frameworks. From Timmer’s
perspective, this approach reflects a model of transformative equality, one
that interrogates not only the harm done to individuals but also the structural
frameworks that permit such harm.

Kurt v. Austria (2021) represented another key development following
Opuz. The case arose after the applicant’s son was killed by his father despite
repeated requests for protection for herself and her children. In contrast to the
applicant’s claim, the Court ultimately found no violation of Article 2,
emphasising that the Austrian authorities had taken appropriate measures in
response to the applicant's complaints of domestic violence, including issuing
protection orders and conducting risk assessments. However, its reasoning
highlighted the importance of preventive operational measures, stressing that
state authorities are required to conduct an individualised risk assessment
whenever there is a known threat of domestic violence.3* Unlike in Opuz,
where the emphasis was on state inaction in the face of a pattern of abuse and
repeated threats, Kurt elevated the due diligence standard by requiring a
structured and anticipatory duty: states must not only respond to violence,
but also actively assess individual risk and intervene before it escalates.* The
doctrinal move matters because it situates domestic violence within the
framework of life-threatening systemic risk rather than “private” harm. From
a feminist standpoint, Kurt is significant for dismantling the idea that fatal
violence is unforeseeable or unavoidable; it affirms that states have an
obligation to treat women’s (and children’s) safety as a matter of public
concern and structural prevention. The importance of Kurt becomes clearer
when viewed through the lens of feminist critiques of the public/private

31 Volodina v. Russia, ECtHR No. 41261/17, § 78-85 (2019). Available at:
https://hudoc.echr.coe.int/fre?i=001-194321 (last visited Oct. 16, 2025).
21d., §132.

31d., §85.

3 Kurt v. Austria, ECtHR No. 62903/15, § 157-190 (2021). Available at:
https://hudoc.echr.coe.int/eng?i=001-210463 (last visited Oct. 16, 2025).
% 1d., §167-176.
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divide, a divide that has confined state responsibility largely to the public
sphere while leaving abuses in the private sphere legally invisible and socially
naturalised. By requiring authorities to conduct individualised risk
assessments and to treat domestic violence as a foreseeable and preventable
threat to life, the Court took an important step toward dismantling this
dichotomy. Kurt therefore reframes intimate partner violence not as an
unfortunate private tragedy but as a structural, public concern that engages
the full weight of state responsibility under the Convention.

Taken together, these cases illustrate that Opuz was not a doctrinal anomaly
but a foundation upon which the Court has sometimes built more demanding
standards. They reveal a willingness to articulate domestic violence as a
structural problem of equality, to challenge harmful stereotypes, and to
impose proactive duties on states in ways that resonate with feminist critiques
of international law. At the same time, they also show the limitations of this
trajectory: progress has been gradual, inconsistent, and dependent on the
Court’s willingness to push its own precedents forward. As the next section
will demonstrate, the Court has often retreated into formalism or minimised
the structural dimensions of gender-based violence, leaving the
transformative potential of Opuz only partially realised.

B. Where the Court Fell Short

Despite notable advances after Opuz, the Court’s approach remains
uneven. Too often, the structural insights of Opuz, that domestic violence is
both gendered and systemic, give way to a more comfortable proceduralism.
Formal diligence is prioritised more than ensuring real safety; stereotypes are
acknowledged but rarely critically examined; and Article 14, the Convention’s
anti-discrimination provision, is inconsistently invoked. These shortcomings
mean that the feminist promise of Opuz has been only partially realised.
Several recurring weaknesses are especially visible: proceduralism over
substance, weak engagement with stereotypes, inconsistent reliance on
Article 14, and remedial minimalism.

One of the most persistent weaknesses in the Court’s approach is its
tendency to equate compliance with due diligence obligations to the
performance of isolated procedural steps. Instead of asking whether the state
effectively neutralised a known pattern of escalating risk, the Court frequently
settles for whether the authorities did something, filed a report, issued a
warning, or initiated an investigation. This approach weakens the core
message of Opuz, which is that systemic passivity towards domestic violence
amounts to discrimination.

In several post-Opuz judgments, such as Levchuk v. Ukraine (2020) and A. v.
Croatia (2010), the Court acknowledged repeated prior complaints or
protective orders but concluded that authorities had acted with sufficient
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diligence because they had recorded statements or initiated formal steps.3®
Such an interpretation threatens to convert the “real and immediate risk” test,
which is designed to sharpen state obligations, into a shield for inaction: if risk
is framed narrowly and individually, authorities can avoid responsibility for
ignoring evident patterns of escalating violence.

From a feminist perspective, this proceduralism reproduces precisely the
neutral approach that Otto critiques. It appears that legal procedures are being
carried out and records are being kept, but the real-life circumstances in which
women face lethal violence are being ignored.” Timmer’s lens makes the same
point differently: by refusing to integrate patterns and context into risk
assessments, the Court abandons the transformative equality approach that
Opuz had made possible.?®

A second shortcoming lies in the Court’s inconsistent engagement with the
role of gender stereotypes in shaping official responses. The authorities’
tendency to dismiss domestic violence as a “family matter”, to assume that
reconciliation ends the danger, or to ignore victims who hesitate to pursue
complaints reflects entrenched cultural norms. While the Court occasionally
acknowledges such attitudes, it rarely frames them as systemic manifestations
of discriminatory stereotyping.

In many cases, such as Eremia v. Moldova (2013), the Court criticises delay
or passivity but avoids identifying the underlying stereotype.* For example,
when police decline to intervene because a woman had withdrawn her
complaint, the Court may find a violation of procedural obligations but not
interrogate the gendered assumption that a victim’s “choice” absolves the
state of responsibility. Without identifying and dismantling the stereotypes
that sustain institutional inaction, the Court misses the opportunity to
transform official practices and prevent persistence.

Here, Otto’s critique of the victim-protection discourse is telling: women
are framed as passive objects to be protected when they meet formal criteria,
but not as rights-holders entitled to structural change.*’ Timmer, by contrast,
insists that the key to transformative equality is anti-stereotyping analysis:
unless the Court diagnoses how gendered assumptions structure institutional
responses, reform will be merely symbolic.*!

3% See Levchuk v. Ukraine, ECtHR No. 17496/19, § 77-91 (2020). Available at:
https://hudoc.echr.coe.int/eng?i=001-203931 (last visited Oct. 17, 2025); A. v. Croatia, ECtHR
No. 55164/08, § 75-80 (2010). Available at: https://hudoc.echr.coe.int/eng?i=001-101152 (last
visited Oct. 17, 2025).

37 Otto, supra note 18.

38 Supra note 22, 251.

% Eremia v. the Republic of Moldova, ECtHR No. 3564/11, § 89 (2013). Available at:
https://hudoc.echr.coe.int/eng?i=001-119968 (last visited Oct. 17, 2025).

40 Otto, supra note 19.

4 Supra note 22, 251.
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A third continuing problem is the Court’s inconsistent engagement with
Article 14. While Bdilsan v. Romania represented a milestone in recognising
domestic violence as gender-based discrimination, in cases such as ].I. v.
Croatia (2022), the Court has declined to engage with Article 14 at all.*> The
formula is familiar: once the Court finds a violation of Articles 2, 3, or 8, it
concludes that “no separate issue arises” under Article 14.

The consequence of this approach is significant. Avoiding Article 14
precludes structural analysis of gender inequality. It prevents the Court from
demanding evidence-based accountability (such as gender-specific statistics
on prosecutions) and from articulating standards for state responsibility in
addressing systemic discrimination. Ultimately, violence is treated as an
isolated failure of protection rather than a manifestation of inequality between
women and men.

From Otto’s vantage point, this reflects the persistence of neutrality:
discrimination becomes secondary, not central to the Court’s reasoning.** In
Timmer’s analysis, Article 14—the key vehicle for anti-stereotyping and
substantive equality—is marginalised, with the result that structural
inequality remains untouched.*

Even when the Court finds violations, remedies often remain limited to
financial compensation for the applicant. The Court may use Article 46 to
mandate structural reforms such as mandatory law-enforcement training,
implementation of lethality-risk protocols, or legislative change. The Volodina
case is a welcome exception, recognising legislative gaps as Convention
violations, but this remains rare.*

This minimalist remedial framework underscores Otto’s claim that
international law can shift responsibility away from itself by compensating
victims rather than reforming the institutions that sustain the harm.* From
Timmer’s perspective, true transformation requires more than damages—it
requires targeted, structural measures that prevent recurrence.?

Together, these themes reveal the Court’s tendency to retreat into
procedural formalism. Procedural activity outweighs substantive protection;
stereotypes remain unnamed; Article 14 becomes dispensable; remedies end
at compensation. Measured against Otto and Timmer, Strasbourg
jurisprudence still hesitates to move from protection to transformation.

42171. v. Croatia, ECtHR No. 35898/16, § 105-108 (2022). Available at:
https://hudoc.echr.coe.int/fre?i=001-219067 (last visited Oct. 15, 2025).
4 Supra note 18, 319-320.

4 Supra note 16, 709.

4 Supra note 31.

4 Supra note 19.

47 Supra note 16, 713.
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C. Comparative and Doctrinal Expansion

Looking beyond Strasbourg, other international bodies have articulated
clearer and more explicitly feminist approaches to gender-based violence. The
CEDAW Committee’s General Recommendation No. 19 (1992) was well ahead
of Opuz, stating clearly that gender-based violence constitutes discrimination
under Article 1 of CEDAW.% In A.T. v. Hungary (2005), the Committee held
the state responsible for failing to offer protection against domestic violence.*
It developed a strong understanding of state due diligence and recognised
that such violence stems from structural discrimination. Similarly, the Inter-
American Court of Human Rights, in Gonzilez et al. (“Cotton Field”) v. Mexico
(2009), adopted a broader and more integrated legal approach. The Court
acknowledged that gender-based violence is deeply rooted in structural
inequality.® It required states to eliminate discriminatory laws and cultural
practices and interpreted the duty of due diligence as an obligation to actively
challenge and change harmful gender norms.> Compared to Opuz, the Cotton
Field judgment reflects a more thorough feminist understanding of both legal
obligations and social realities. That’s to say, the ECtHR’s jurisprudence
appears fragmented and cautious.

These comparative developments help illustrate the critiques advanced by
Otto and Timmer. The more developed approaches of the CEDAW Committee
and the Inter-American Court reflect Otto’s argument that international
human rights law should move beyond formal notions of neutrality and
address the deeper, structural causes of gender-based harm. Likewise,
Timmer’s emphasis on the Court’s failure to fulfil its pedagogical role and to
adopt an anti-stereotyping approach is visible in the ECtHR’s reluctance to
articulate a coherent doctrine under Article 14. In contrast, the jurisprudence
of these other bodies shows how a transformative equality model can operate
in practice. Taken together, these contrasts suggest that Opuz did not set the
Court on a consistently feminist trajectory. Its legacy is best understood as a
contested and partial breakthrough —an important doctrinal moment whose
transformative promise remains unfulfilled.

48 Committee on the Elimination of Discrimination against Women, General
Recommendation No. 19, § 6 (1992). Available at:
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm (last visited
Oct. 17, 2025).

4 A.T. v. Hungary, Committee on the Elimination of Discrimination Against Women No.
2/2003, U.N. Doc. CEDAW/C/36/D/2/2003, § 9.1-9.6 (2005). Available at:
https://www.un.org/womenwatch/daw/cedaw/protocol/decisions-

views/CEDAW %20Decision%200n%20AT%20vs%20Hungary%20English.pdf?utm source
(last visited Oct. 17, 2025).

5% Gonzalez et al. (“Cotton Field”) v. Mexico, Inter-American Court of Human Rights, § 128-
236 (2009). Available at: https://www.corteidh.or.cr/docs/casos/articulos/seriec_205_ing.pdf
(last visted Oct. 17, 2025).

51 Ibid., § 258.
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D. Broader Implications & Recommendations

The Opuz judgment continues to occupy a central place in the
jurisprudence of the ECtHR because it broke the silence on domestic violence
as a matter of human rights law. By holding that inaction in the face of gender-
based violence could amount to discrimination, the Court signalled that
entrenched patterns of harm in the private sphere fall within the reach of the
Convention. This symbolic move extended beyond Strasbourg. It is widely
recognised that Opuz contributed momentum to the adoption of the Council
of Europe Convention on Preventing and Combating Violence Against
Women and Domestic Violence (Istanbul Convention) in 2011, the first
binding European instrument explicitly linking gender-based violence to
structural discrimination. The Convention reflects in treaty form the core
insight of Opuz: that states must not only react to individual cases of violence,
but also address the systemic conditions that enable it.

Despite this achievement, the legacy of Opuz is contested. Later
jurisprudence has often diluted its transformative potential, focusing on
procedural adequacy rather than structural inequality. This uneven trajectory
underscores the critiques advanced by feminist theorists. Otto reminds us that
formal neutrality leaves structural harms unaddressed, while Timmer
highlights how the Court has hesitated to adopt its pedagogical role and
challenge the stereotypes that underpin violence. These critiques are not
merely academic—they suggest concrete directions for the Court’s future
development.

First, the Court should integrate anti-stereotyping more explicitly into its
reasoning. Too often, Strasbourg judgments describe failures of protection
without naming the discriminatory attitudes—such as victim-blaming or
diminishing abuse—that perpetuate impunity. Recognising stereotypes as
discriminatory harms in their own right would align the Court with
developments in CEDAW and the Inter-American system.

Second, the Court should embed substantive equality into its
proportionality analysis. Rather than asking only whether remedies are
available in law, it should examine whether legal and institutional
frameworks actually work to dismantle structural barriers to women'’s safety.
This would prevent a drift into formalism, ensuring that the Convention
protects not just on paper but in practice.

Third, the Court should give real weight to women’s lived experiences. The
effectiveness of state responses cannot be measured in isolation from the
social realities of victims. Statistical data on prevalence, patterns of official
inaction, and testimonies from survivors should play a greater role in
assessing compliance with the Convention. This methodological shift would
make judgments more responsive to the structural dimensions of gendered
harm.
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Taken together, these steps would allow the Court to transform the promise
of Opuz into a more consistent feminist trajectory. The case demonstrated that
international human rights law can confront violence against women as a
structural issue, but it also revealed how easily this potential can be diluted
into procedural formalism. Opuz was a milestone, but unless feminist
methodologies are consciously integrated into the Court’s approach, its legacy
risks being remembered as a symbolic breakthrough rather than a sustained
transformation.

Conclusion

This article has examined the European Court of Human Rights” landmark
decision in Opuz v. Turkey through a feminist legal lens, highlighting both its
significance and limitations. The analysis began by outlining the legal and
factual background of the case and emphasising the Court’s groundbreaking
recognition of domestic violence as a form of gender-based discrimination
under Article 14 of the European Convention on Human Rights. Next, a
theoretical framework was developed by engaging feminist critiques of
international human rights law, focusing on the persistent public/private
divide, the flawed claims of legal neutrality, and the need for transformative
equality to dismantle patriarchal norms. Key contributions from scholars such
as Dianne Otto and Alexandra Timmer were used to demonstrate how current
human rights doctrines often fail to address structural gender inequality and
instead reproduce stereotypes that hinder meaningful change.

The Article later applied these feminist theories to critically analyse the
Opuz judgment. While the Court’s approach was progressive in linking state
inaction to discrimination and affirming positive obligations, it stopped short
of challenging the underlying patriarchal assumptions that enable domestic
violence. The ruling did not fully embrace a transformative model of equality,
instead remaining within a reactive and formalistic legal framework. The
Court’s failure to adopt an anti-stereotyping approach and to provide clear
doctrinal guidance on systemic gender discrimination limits the judgment’s
potential to drive broader social and legal reforms.

To address these shortcomings, this Article argues that future human rights
adjudication must move beyond mere protection of individual victims and
engage more actively with the cultural and institutional structures that
perpetuate gender-based violence. Incorporating feminist methodologies—
especially the transformative equality model —can strengthen international
legal standards by demanding not only enforcement but substantive change.
Comparative analysis of other Strasbourg cases, as well as of other
international bodies such as the CEDAW Committee and the Inter-American
Court of Human Rights, shows promising paths for advancing these goals.

Ultimately, Opuz represents both a crucial step forward and a missed
opportunity. Its legacy includes inspiring comprehensive instruments like the
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Istanbul Convention, which better reflect feminist concerns. For international
human rights law to realise its full potential in combating gender-based
violence, it must critically confront patriarchal legal paradigms and develop
a jurisprudence that actively dismantles systemic inequalities rather than
merely responding to their effects.

268



BAKI DOVLST UNIVERSITETI ToLoBS HUQUQ JURNALI BURAXILIS 11:2

Rogemsal era ve kodlasdirilmis hiiquq: Agilh
miiqavilalerin hiiquqi toenzimlenmasi

Fidan Hiiseynova

Annotasiya

Ragamsal texnologiyalarin siiratla inkisaf etdiyi dovrdo agilli miigavilalorin  hiiquqi
tanzimlanmoasi va praktiki tatbiqi masalalari aktualliq kasb edir. Kod vasitasila avtomatik icra
olunan bu miiqavilalarin dayismoazliyi, Oracle-lardan asililig1 va taraflorin identifikasiyas:
kimi xiisusiyyatlori anonavi miigavila hiiququ ilo miiayyon ziddiyyatlor yaradir. Moaqgala
miiqayisali tahlil asasinda ABS, Avropa Ittifaqi va Rusiya tacriibalarini nazardan kecirmoklo
agilly miiqavilalarin Azarbaycan qanunvericiliyina inteqrasiyasi zaman: meydana ¢ixa
bilacak  ziddiyyatlori vur§ulayr. Todgigat a$illi miigavilalari  Azarbaycan miilki
qanunvericiliyi  kontekstinda tahlil etmoklo, miiqavilanin sartlorinin - dayisdirilmasi,
hamginin tafsiri iiciin ananavi mexanizmlarin tatbiq imkanlarini analiz edir.

Abstract

In the era of rapidly developing digital technologies, the legal requlation and practical
implementation of smart contracts have gained significant relevance. The immutability of
these code-based, self-executing agreements, their dependence on oracles, and the challenges
of party identification create certain contradictions with traditional contract law. The
article, through a comparative analysis of the experiences of the United States, the European
Union, and Russia, highlights potential contradictions that may arise in the process of
integrating smart contracts into Azerbaijani legislation. By examining smart contracts in
the context of Azerbaijani civil law, the study analyzes the applicability of traditional
mechanisms for the modification and interpretation of contractual terms.

MUNDORICAT
GTIS ottt s 270
L Agilli miiqavilonin 8Saslart ... 272
A. Agilli miiqavilenin anlayis: ve xarakterik xiisusiyyotlari.................... 272
B. Agilli miigavilalarin praktiki tistiinliiklori ve mahdudiyyatlari.......... 273
II. Agilli miiqavilslerin hiiquqi statusu va beynolxalq yurisdiksiyalarda
tonzimloma yanasmalari..........cccooiiiiiiiiiii e, 281
A. Agilli miiqavilalorin hiiquqi statusunun konseptual asaslari.............. 281

B. Agilli miiqavilalorin miixtslif yurisdiksiyalarda hiiquqgi taninmasi vo
EODIGL cvveiic e 283

III. Azarbaycan gqanunvericiliyi ¢arcivesinda agilli miiqavilslarin tahlili ....289

* Baki Dovlat Universiteti, Hiiquq fakiiltasi, IV kurs talabasi.

Magqalenin yazilmasi ve redaktssinds gosterdiyi destsye gors "Genc Hiiquq Alimlari
Aragdirma Yardimgis1 Layihssi'ns, tedqiqatin istigamatlandirmasi ve maqalenin asas
iddiasinin formalasdirilmasindaki tohfasine gors Elmar Rizvanova tesekkiir edirom.

269



OKTYABR | 2025 MUQAVIL3 HUQUQU

A. Azarbaycan qanunvericiliyinin kodlasdirilmis hiiquqga transformasiya
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Giris

tasir biznes miihitinin serhadsizlosmasi ile  siiratli

rogomsallasma ve moarkozlosdirilmomis sistemlorin inkisafi

naticasinda bu sahe shamiyyastli dayisikliklore meruz galir. Bu
qlobal dayisiklik, xiisusile ananavi miiqavile miinasibatlarinin tekamiilii,
rogomsal va agilli miiqavilaler! kimi yeni raziliq formalarinin meydana
¢ixmasima ssbeab olmusdur. Bu innovasiyalar emsliyyatlarda semaraliliyi,
soffaflig1 va tahliikasizliyi artirmaq potensialina malikdir.? Lakin bu texnoloji
tekamiil eyni zamanda movcud hiiquq sistemlori {igiin misli gortiinmamis
cagirislar yaradir.® ©nenavi hiiquqi ¢orgivelor, adaton kagizesasli, insan
miidaxilssi ile heyata kecirilon miiqavilsler iiglin nazards tutuldugundan
kodla idars  olunan, avtomatlasdirilmis  razilagsmalarm  unikal
xtisusiyyatlorine uygunlasmaqda ¢atinlik ¢okirlor.* ©nenavi miiqavile
hiiququ insan niyyeati, fiziki mévcudluq va tebii dilds yazilmis sartlerin tofsiri
kimi anlayislara osaslanir. Agilli miiqavilalor ise 0z-0ziine icra olunan,®
morkozlesdirilmemis  gaboakelorde  yerlosdirilon  proqram  kodlar:
oldugundan,® icra prosesindon insan miidaxilasini osasli sokilde aradan
qaldirir.” Bu avtomatlagdirma ve dayismoezlik miiqavilenin dayisdirilmasi,
gozlonilmaz hallar® (force majeure) vo miibahisalarin halli mexanizmloari kimi
movcud hiiquqi prinsiplerle birbasa ziddiyyet tagkil edir.” Bu, sadeaca
adaptasiya problemi deyil, iki forqli paradigma - insan moarkazli, serhs
asaslanan ananavi hiiquq modeli ilo kod meorkazli, deterministik agilh

1 Kehinde Abiodun et al., Exploring Cross-Border Digital Assets Flows and Central Bank Digital
Currency Risks to Capital Markets Financial Stability, 2 International Journal of Scientific
Research and Modern Technology 32, 35 (2023).

2 Yeno orada, 32.

3 Kevin Werbach, The Blockchain and the New Architecture of Trust 40, 43 (2018).

4 Primavera De Filippi et al., Blockchain Technology and the Rule of Code: Regulation via
Governance, 92 George Washington Law Review 1229, 1255 (2024).

5 Max Raskin, The Law and Legality of Smart Contracts, 1 Georgetown Law Technology
Review 305, 306 (2017).

6 Yeno orada, 308.

7 Yeno orada, 316.

8 Tjong Tjin Tai, Force Majeure and Excuses in Smart Contracts, 26 European Review of Private
Law 787, 801 (2018).

9 Yeno orada, 804.

270



BAKI DOVLST UNIVERSITETI ToLoBS HUQUQ JURNALI BURAXILIS 11:2

miiqavilo modeli arasinda fundamental toqqusmadir.'® Xiisusilo Azarbaycan
kimi kodlasdirilmis qanunlara ve formal teloblors osaslanan kontinental
hiiquq sistemlarinds bu ziddiyyst daha gabariq sekilds 6ziinii gostarir.!! Bu
fundamental uygunsuzluq modvcud hiiquqi ¢arcivalerin niye qeyri-kafi
oldugunu ve niye sadacs “uygunlagsmanin” yetarli olmadigmi izah edir va bu
da xtisusi ve innovativ qanunvericilik hallerini zeruri edir.!?

Agilli miiqavilalerin tatbiqi takcs texniki deyil, hiiquqi va institusional
doayisikliklari do zeruri edir.”® Onlarm hiiquq sistemina inteqrasiyas: yalniz
normativ bazanin genislondirilmasi ilo deyil, ham ds hiiqugsiinaslarin ve
dovlet qurumlarmin yeni texnoloji realliglara adaptasiyasi ilo miimkiin ola
bilor. Bu, hiiququn ¢evikliyini ve texnoloji yeniliklors cavabverms
qabiliyyatini Ol¢on bir indikator kimi ¢ixis edir.'* Blokceyn asash agilli
miiqavilsler enenavi markazi nazarat mexanizmlarini sarsidir.”® Lakin hiiquqi
sistem ig¢iin bu hem imkanlar, hoam ds c¢agirislar yaradir.'
Markazlagdirilmamis sistemlords mosuliyystin kime aid oldugu, hiiquqi
miibahisalarin necs hall olunacag1 ve yurisdiksiya masoalalori ciddi miizakira
movzularidir.”

Magqalenin asas magqgsadi agilli miiqavilalarin hiiquqgi tenzimlenmasi ils
bagli movcud yanasmalara nazar salmagq, beynoalxalq tocriibeni aragdirmaq ve
agilli miiqavilelerin Azearbaycan qanunvericiliyine inteqrasiyast zamarn
meydana ¢ixa bilacok ziddiyyetlori tehlil etmakdir. Belslikls, magqalanin
birinci hissesinds agilli miiqavilenin anlayisi, xarakterik xiisusiyyotloari,
hamginin onlarin praktik iistiinliiklari ve mahdudiyyatlari izah olunacaqdir.
Ikinci hissade agilli miiqavilalerin hiiquqi statusu beynalxalq yurisdiksiyalar
kontekstinda arasdirilacaq ve miixtoalif Olkalorin tonzimlome yanasmalar:
miiqayiseli sokilde teqdim edilacekdir. Sonuncu hisseds Azsrbaycan
Respublikasinin movcud ganunvericiliyi ¢arcivesinde agilli miiqavilalarin
tohlili aparilacag, bu zaman onlarin dayisdirilmasi, lagvi, yurisdiksiya va
identifikasiya maselaleri, hamginin enenevi tafsir qaydalarmmn agilh

10 Amina Yusuf & Robert Martinez, Smart Contracts and Legal Enforceability: Decoding the
Political Philosophy of Code as Law, 4 Interdisciplinary Studies in Society, Law, and Politics
292,293 (2025).

11 Temurbek Pulatov, Smart Contracts in the Civil Law System: Problems of Legal Qualification, 3
Uzbek Journal of Law and Digital Policy 155, 156 (2025).

12 Eliza Mik, Smart Contracts: Terminology, Technical Limitations and Real World
Complexity, 9 Law, Innovation and Technology 1, 16 (2017). Burada bax:
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4298&context=sol research (son
baxig 25 sentyabr 2025).

13 Omar Faruk et al., Legal and Regulatory Aspects of Smart Contracts: A Systematic Review, 4
Eurasian Journal of Management & Social Sciences 156, 157 (2023).

14 Yeno orada, 166, 168.

15 Arvind Narayanan et al., Bitcoin and Cryptocurrency Technologies, 299 (2016).

16 Yeno orada, 305.

7 Yeno orada, 300.
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miiqavilalore totbiqi arasdirilacaqdir. Naticads, aparilan tohlillorin iimumi
yekunu verilmakls yanasi, Azarbaycanin raqemsal hiiquqi miihitinds agilli
miiqavilolorin  effektiv  totbigi {i¢iin golacok perspektivlor ortaya
qoyulacaqdr.

I. Agill1 miiqavilanin asaslar1

A. Agilli miiqavilanin anlayis:1 va xarakterik xiisusiyyotlori

Agilli miiqavile blokgeyn ve ya diger paylanmis reyestr texnologiyasi
(paylanmis reyestr texnologiyast (bundan sonra — DLT) — moalumatlarin
morkozsiz gokilde bir nego cihaz arasinda paylasilaraq tshliikasiz ve
dayisdirilmaz formada saxlanmasini temin edan reqemsal sistemdir)!®
tizarinda yerloasdirilan, sartleri proqram kodunda kodlasdirilmis ve miiayyen
hadisalar bas verdikde avtomatik olaraq icra olunan razilasmadir." Bu torif
agilli miigavilonin mahiyyatini aks etdiran bir nego asas xiisusiyyati 6ziinda
birlasdirir:

a) Oz-6ziine icra olunma — Miiqavilenin sortlari yerina yetirildikds,
insan miidaxilesi olmadan avtomatik olaraq icra olunur.?

b) Dayismoazlik — Blokgeynds yerlasdirildikden sonra miiqavilenin
kodu dayisdirile bilmaz, bu da smaliyyatlarin etibarliligin artirir.?!

C) Soffafliq — Blokgeynlor kriptoqrafik cohatden tohliikesiz sokilda
biitiin emoliyyatlar1 ictimai reyestrds qeyds alaraq msalumatlarin
saxtalasdirilmasinin qarsisinin alinmasini ve etibarliligini tomin edir, bu ise
0z novbasinda saffaflig1 giiclondirir.?

d) Morkazlasdirilmema — Miiqavilsaler markazi bir orqan tarafinden
deyil, paylanmis seboks torofindon idars olunur, bu da toraflor arasinda
etimadi artirir.

Qeyd etmak lazimdir ki, agilli miiqavilalerin faaliyyatinin asasini blokgeyn
texnologiyas1 tagkil edir.* Blokceyn melumatlarmn etibarli saxlanilmas: va
emali iiciin istifade olunan markazlasdirilmamis, paylanmis vo doyismaz
moalumat bazasidir.® Har bir amsliyyat blokda geyds alinir ve daha sonra
bloklar zancirine alave edilir ki, bu da malumatlar1 soffaf ve doyismays qarst

18 Katharina Garbers et al., Intellectual Property Rights and Distributed Ledger Technology,
11 (2022). Burada bax:
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/737709/IPOL_STU(2022)73770
9 _EN.pdf (son baxis 25 sentyabr 2025).

19 Raskin, yuxarida istinad 5, 308.

20 Mik ,yuxarida istinad 12, 9.

21 Yeno orada, 10.

2 Dylan Yaga et al., Blockchain Technology Overview, 2-3 (2018). Burada bax:
https://doi.org/10.6028/NIST.IR.8202 (son baxis 25 sentyabr 2025).

2 Yuxarida istinad 12, 9.

24 Yeno orada, 5.

25 Nawari O. Nawari & Shriraam Ravindran, Blockchain and the Built Environment: Potentials
and Limitations, 25 Journal of Building Engineering 1, 1 (2019).
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davamli edir.? Bu dayismazlik ve markazlasdirilmamak? xiisusiyyatlari agill
miiqavilalere olan etimad ve tahliikasizliyin temin olunmasi baximindan
kritik shomiyyot dastyir.

Olave olaraq, agilli miiqavilaler “ager-onda” mantiqi ilo (if-then logic)
isloyir.?? Bu o demoakdir ki, agilli miigavilods avvealcadon kodlasdirilmig
sortlar yerino yetirildiyi anda miivafiq harakatlorin avtomatik icrasi ige salinir.
Masalen, bir sigorta agilli miiqavilesi miiayyen bir hadise (masalan, ucusun
gecikmasi) xarici malumat menbayi (bundan sonra — Oracle) torsfinden
tosdiglondikds, sigorta 6danisini avtomatik olaraq sigortaliya kogiirs bilar. Bu
avtomatlasdirma insan miidaxilasine ehtiyact aradan qaldirir ve
amoliyyatlarin stiratini ve doaqiqliyini artirir.

Bu konsepsiyani daha sads dilde izah etmok iiclin satis avtomati
niimunasinden istifads etmak olar. Max Raskine gors, satis avtomatlar1 “pul
daxil edildikda moahsul tagdim edon avtonom cihazlar” kimi miiayyen edilir. Bu
halda miiqavile bels ifads oluna bilsr: “Ogar alic1 bu avtomata 1 manat atarsa,
satic1 ona bir soda taqdim edacak.” Bu vaziyyetds avtomat satic1 deyil, sadace
icraedici mexanizmdir, yani satic1 icranmi satis avtomatma havals edib. Bu
analoji yanagma agilli miiqavilalarin 6z-6ziins icra olunma prinsipini aydin
sokilda niimayis etdirir.>

B. Agill1 miiqavilalarin praktiki iistiinliiklari vo
mahdudiyyoatlori

Agilli miiqavilalaer ragemsal igtisadiyyatda genis totbiq potensialina malik
olsa da, onlarm ham shemiyyetli tistiinliiklari, hem da ciddi catismazliglar
movcuddur.

Agill miiqavilslerin an miithiim faydalarindan biri onlarm xarcleri azaldib
proseslari siirotlondirmasidir. Onlar hiiqugsiinaslar, banklar ve ya diger
vasitagiler kimi tiglinctii taraflars olan ehtiyaci aradan qaldirir, bu da amsliyyat
xorclorini xeyli azaldir.®® Bu avtomatlasdirilmis yanasma ilo kagiz isleri,
biirokratik prosedurlar va insan sehvlarinden yaranan gecikmalar minimuma
enir. Noticeds, miiqavilo proseslori daha siiratli ve semarali icra olunur,
xtisusan da beynalxalq ticarat vo ya boyiik hacmds tranzaksiyalar zamani bu
tistiinliik 6ziinti daha qabariq gostarir.

Digor shamiyyetli istiinliik artan geoffafliq vo tohliikesizlikdir. Agilh
miiqavilalar blokgeyn texnologiyasmin dayisdirilmez tabistinden faydalanur.

26 R. Manoja et al., A Survey of Blockchain Technology used in Supply Chain Management, 10
International Journal of Computer Science and Technologies 52, 52 (2019).

27 Yuxarida istinad 12, 4.

% Yaga, yuxarida istinad 22, 3.

2 Fabio Bassan & Maddalena Rabitti, From Smart Legal Contracts to Contracts on Blockchain:
An Empirical Investigation, 55 Computer Law & Security Review 1, 4 (2024).

30 Yuxarida istinad 5, 305-306.

31 Zibin Zheng et al., An Overview on Smart Contracts: Challenges, Advances and Platforms, 105
Future Generation Computer Systems 475, 476 (2020).
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Bu, biitiin sertlarin ve emaliyyatlarin seffaf sekilds geyd olundugu, yoxlanila
bilon, lakin dayisdirilo bilmeyen bir sistem yaradir.®> Bu miiqavilalor
kriptografik tohliikasizlik alqoritmlerinden istifade edersk dsladuzluga ve
moalumatlarin saxtalasdirilmasina qarsi yiiksek miiqavimat gosterir.*® Bu
soffafliq ve tohliikesizlik soviyyasi, xiisusilo etimadin asag1 oldugu
miihitlords taraflor arasinda etibarlilig1 artirir ve miiqavile miinasibatlarini
daha saglam zomino kegirir.

Noahayat, agilli miigavilalor avtomatik icra ve etibarliliq tomin edir. Birinci
bolmads geyd olunan ve agilli miiqavilalarin mahiyyetini ifade edan bu
xuisusiyyotlor, sortlorin avtomatik ve etibarli icrasini tomin etmoklo
razilagsmalara amal olunmamasi riskini minimuma endirir.** Bu ise miilki
hiiquq sisteminin asas prinsiplerinden biri olan pacta sunt servanda
(razilagsmalara emal edilmslidir) prinsipini moéhkamlendirir. Bu
avtomatlasdirilmis icra funksiyasi miibahisalerin qarsisini alir ve hiiquqi
miiayyonliyi artirir.

Agill miigavilalarin biitiin iistiinliiklarine baxmayaragq, onlarimn tatbiqi bir
sira ciddi hiiquqi ve texnoloji ¢etinliklor dogurur. Agilli miiqavilslsrin asas
xiisusiyyetlorinden biri onlarin deterministik ve deyismaz tebistidir. Yeni
miiqavile sartlari avvelcadan proqram kodunda kodlasdirilir ve miisyyaen bir
hadisa bas verdikda heg bir insan miidaxilasi olmadan avtomatik sokilds icra
olunur® Bu yanagsma Lawrence Lessig-in moashur “Code is Law”
konsepsiyasindan ilhamlanaraq bir ¢ox miitoxassis terafinden bu gsokilde
xarakteriza olunur.* Bu prinsip proqram kodunun 6ziiniin hiiquqi mazmunu
miiayyan etdiyini ve onun avtomatik icrasinin mahkemsa miidaxilasi olmadan
hiiquqi qiivveye malik oldugunu iddia edir¥” Bu ideya hiiquq
miinasibatlorinin qerazsiz ve obyektiv bir avtomatlasdirilmis sistem
torofindan tenzimlonmasi vedini verir.

Ancaq bu texnoloji determinizm ananevi hiiquq sisteminin asasinda
dayanan miiqavile azadligi ve fors-major kimi fundamental prinsiplarls
ziddiyyot tagkil eda bilar.?® Kodun hiiquqi miinasibatlori mexaniki sokilda
tonzimlomasi hiiquqi sistemin ¢evikliyini ve har bir foerdi halin unikal
sortlarini nazors alma qgabiliyyetini mahdudlasdirir. Agilli miigavilalarin bu
dayismazlik xiisusiyyetinin sebabi blokceyn texnologiyasinin asas qurulusu
ilo baghdir: her bir emsliyyat bloku avvelki blokun kriptoqrafik hes-

%2 Bassan & Rabitti, yuxarida istinad 29, 3.

3 Zheng et al., yuxarida istinad 31.

3 Yeno orada.

% Natdlia T. Borges & Rui P. Leite, Revolutionizing Contracts: The Impact of Blockchain
Technology and Smart Contracts, JusGov Research Paper Series 1, 4 (2020). Burada bax:
https://dx.doi.org/10.2139/ssrn.5064863 (son baxis 27 sentyabr 2025).

% Lawrence Lessig, Code and Other Laws of Cyberspace, 98 (1999).

37 Yeno orada, 207.

% Yeno orada.
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funksiyasmi ehtiva edir ve bu, bloklar zencirinin tamligini tomin edir. Bir
bloku dayisdirmak {iglin biitiin sonraki bloklarin hesini yenilomoak talab
olunur ki, bu da markeszlasdirilmamis bir sebakeds praktiki olaraq geyri-
miumkiind{ir.>

Agilli miiqavilelor, tobiati etibarils, garsiligli miinasibatlorin “zaman
ol¢tistinti” aradan qaldirir, yoni miigavilenin icrasi bas verdiyi andan etibaran
artiq deyisiklik ve ya sonraki hiiquqi miidaxils iiglin genis yer saxlamur.
Kodlasdirilmis mexanizm insan miinasibatlorinin dayiskanliyini vo konteksti
noazars almadan, 6hdaliklari avtomatik ve donmaz sokilds icra edir. Halbuki
hiiquq tarixi gosterir ki, mehkemalar esrler boyu miibahissleri ex post, yeoni
hadisa bag verdikden sonra onu adalst ve vaziyyatin spesifik sartlari asasinda
tonzimloayan qaydalar inkisaf etdiriblor. Odur ki, hiiququn elastikliyi vo
konkret hallara uygunlasma bacarig1 onun an giiclii cohatlarinden biridir.*

Agilli miiqavilalar ise bu elastikliye garsi ¢ixir. Onlarin avtomatik icra
prinsipi hiiququn kontekstual tafsir imkanlarin1 mshdudlasdirir, naticads,
moahkamsa adalati ligiin “pancers” daralir. Bels bir gsoraitde kodun sertliyine
qarst hiiqugqi sistemin daha cevik yanasma formalari, messlen kod va hiiquqi
moatni birlikde serh eden hibrid mexanizmlar praktiki zarurets cevrilir.
Beloliklo, texnologiyanin determinist tobisti ilo hiiququn interpretativ
xarakteri arasinda tarazliq qorunur.*

Bu sortlik proqramlasdirma sohvlari, gozlonilmaz hallar va ya qeyri-
mimkiin icra gartleri zamani arzu olunmaz noticelere gatirib ¢ixara bilar.
Agilli miiqavilelorin dayismazliyi tohliikasizlik ve etimad tiglin texniki bir
tistiinliik olsa da, ananavi hiiquq mexanizmlarini istisna etmakls shamiyyatli
bir hiiquqi zaiflik yaradir. Masalon, 2016-c1 ildeki DAO hack hadisasi> bu
paradoksun bariz niimunasidir: kodlasdirma qiisuru shemiyyatli maliyys
itkilarina sabab olmus, lakin birbasa hiiquqgi miidafis vo ya diizalis mexanizmi
movcud olmamusdir. Belalikls, agilli miiqavilslerin deyismaz tebisti onun
hiiquqi ¢evikliyini mshdudlagdirmisdar.

Bu catismazlig1 aradan qaldirmagq tictin bir sira tokliflor irsli stiriilse ds,
onlarin bir ¢oxu 0z tesdiqini tapmamisdir. Masalon, Max Raskin iki asas hall
yolu taklif edir: a) ictimaiyyato agiq yurisdiksiya bazasi yaradilaraq hiiquqi
qaydalardaki doyisikliklerin proqramla slagelondirilmasi ve b) kodun
yenilonmoasi mosuliyyetinin toroflors ve ya onlarin niimayendaloarine
verilmasi ilo sonradan nazarat.** Bu hallar nazeri baximdan miimkiin goriinse

3 Yuxarida istinad 22, 5.

40 Kevin Werbach & Nicolas Cornell, Contracts Ex Machina, 67 Duke Law Journal 313, 367
(2017).

41 Yeno orada.

# Daha atrafli bax: Northern District of California Court, Judgement of Dec. 17, 2023, No.
23-cv-06492-VC [hereinafter Samuels v. Lido Dao].

4 Alexandros A. Papantoniou, Smart Contracts in the New Era of Contract Law, 1 Digital Law
Journal 8, 21 (2020).
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do, onlarin tetbigi ilo bagh he¢ bir konkret addim atilmamisdir. Daha
onamlisi, bu hallarin tatbiginin hagigetan magsadauygun olub-olmamasi sual
altindadir. Agilli miiqavilaloro sonradan (ex post) noazarat bozi hallarda
moahkamalarin ve hakimlarin sonraki yoxlamasi qadaer effektiv olmaya bilar.
Bunun sebebi kodun davamli olaraq izlenmasi ve yenilonmasinin vaxt,
maliyya va say tolob etmosidir. Noticods, agilli miiqavilalorin semaralilik
baximindan {stiinliiyti iddialar1 onlarin praktiki tetbiq c¢etinlikleri tize
cixdiqca tadricen zaiflayir.*

Bu ziddiyyats praktik bir yanasma iss Paech terafinden teklif olunan
“hibrid miiqavile” modelidir.#* Bu yanasma miiqavilo sortlorinin bir
hissasinin (deyismazliyi vacib olanlar) blok¢eynds agill miiqavils kimi, digar
sortlarinin (geviklik tolob edan vo ya gozlenilmaz hallara aid olanlar) ise
ananavi miiqavilode saxlamilmasim1i nazearde tutur. Bu yolla, hibrid
miiqavilelor ham dayismazlik ve avtomatlasdirma, heam ds geviklik ve fors-
major kimi hallara uygunlagsma imkanu taklif edir.* Buna gors de bu yanagsma
hiiqugstiinaslar ve arasdirmagcilar torafinden ¢ox vaxt samarali bir hall yolu
kimi giymsotlendirilir. Bununla bels, hibrid yanasmanin asagidaki kimi
potensial ¢atinliklori moévcuddur:

Tk olaraq, hibrid model tam markazsizlosmo prinsipindon miiayyan
daraceds uzaqlagsma hesab edils bilar. Agilli miiqavilelarin asas dayeri onlarin
tamamilos avtomatlasdirilmis vo insan miidaxilesinden azad olmasidir. Hibrid
model iss miiqavilonin bir hissesini yeniden ensnavi hiiquqi c¢argiveya
qaytarir. Bu, miiqavilonin biitovliiylinli pozmur, lakin bazi hallarda
avtomatlasdirmanin temin etdiyi siirat ve etibarliliq iistiinliiklarini gisman
moahdudlasdira bilor.

Bundan slavs, hibrid modelin tatbiqi slave texniki ve hiiquqi inteqrasiya
soylari talab edir. Bu yanasma iki farqli sistemin (blok¢eyn vo ananavi hiiquqi
sistem) paralel idare edilmasini zeruri edir. Hor iki miigavile noviiniin
hazirlanmasi ve onlarin bir-biri il neca slage quracagini miisyyen etmok
prosesi daha miirokkab ola veo miiayyen doaracods hom hiiquqi, ham da
texnoloji ekspertiza tolab eds bilar. Bu ise 6z ndvbesinds ilkin xarclari artirir
vo daha ¢ox vaxti sorf edilmasina sobab olur.

Digoer bir diqgate alinmali magqam miiqavile sartlarinin hansi hissasinin
avtomatlasdirilacagi ilo bagl toraflor arasinda deqiq ve aydin razilasmanin
tomin edilmasidir. Bunun {i¢tin her bir miiqavilo maddasinin blok¢eynda
yerlasdirilmak ticlin kifayst qoder daqiq ve icra edils bilon olub-olmamasi
barads garar vermoak lazimdir. Adi miiqavilalords darnisiglar yekun razilasma
ilo bitir, lakin hibrid miiqavilade her bir sartin tasnifati slave bir danisiq
moarhalasi talab edir.#”

44 Yeno orada.
4 Yeno orada.
46 Yeno orada.
47 Yeno orada, 20-21.
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Agilli miiqavilalerin anenavi miiqavile hiiququnu avez etmayacoyi ilo
bagli iddialar mévcuddur. Bazi manbelar gostarir ki, agill miiqavilsler forqli
bir funksiyan yerinoa yetirir: onlar texniki baximdan oShdaliklorin icrasmi
tomin edir, ananavi miiqavilalar iss hiiqugi baximdan pozuntular1 taniyir ve
onlar1 aradan qaldirir.®® Buna gore do tam avezetmoa oavozine, hibrid model
adlanan yanasmanin daha effektiv oldugu distiniiliir. Agilli miiqavilaler
hiiquqi miiqavilalerls birge istifade olunaraq, yalniz bazi hissalarin ve ya
sortlorin avtomatlasdirilmis formada hoyata kegirilmosini tomin edir.
Hiiqugsiinas Max Raskinin qgeyd etdiyi kimi, bu gqeyri-miiayyanliyi
azaltmagin an yaxst yolu “yeni olani kohnenin iginda yerlasdirmakdir”.>
Biitiin bunlara baxmayaraq, hibrid miiqavile formasmin ssmaoraliliyi
miibahise mévzusudur.

Kontinental hiiquq sistemlarinds, elace do UNIDROIT Prinsiplarinin 2016-
a il versiyasinin 6.2.1-ci maddasina asasen, miiqavile baglandiqdan sonra
gozlonilmaz hadisalar terefler arasinda razilasmani pozduqda miigavilanin
dayisdirilmasi va ya logvi qobul edilir. “Miiqavils teraflor {i¢lin qanundur”
anlayisinin sert tatbiqi ile bu yanasma arasinda ziddiyyst movcuddur;®
Arenas Correa bunu “code is law” optikasi ila yaxin zemine yerlagdirarak
hiiququn sui-istifade qadagas: ve adalat prinsiplari fonunda yeniden tohlil
edir. Agilli miiqavils miihitinds geri ¢evrilmazlik hiiquqi miisyyenliyi artirsa
da, sonradan bas veran gozlenilmaz hallar qgarsisinda “hadden artiq
agirlasma” goklinde oadalstsiz  xarclor yarada bilar; bu sebabden
“prognozlasdirila bilmama” doktrinast balanslasdirici mexanizm kimi irali
striiliir. Bu doktrina diinya miiharibeslerinden sonra miixtalif hiiquq
ailolorinds gebul edilmasi ilo yanasi, miiqavile ©hdaliklarinin dayisen
soraitds adekvatlagdirilmasi tiglin timumi hiiquqi baza kimi teqdim olunur.>

“Prognozlasdirila bilmams doktrinasi” miiqavilo 6hdaliklarinin icrasi
zamanu taraflarin avvelcadan gormasi ve qarsisini almasi miimkiin olmayan
tovgelade ve gozlenilmaz hadisaler bas verdikds bu hadiselerin miigavile
sortlarini pozmasi halinda miiqavilenin yeniden baxilmasma ve ya lagvine
imkan veran hiiquqi mexanizmdir.®® Kolumbiya hiiquq sistemi bu
nazariyyeni artiq 1930-cu illorden taniyir. Bels ki, 1936 vo 1937-ci illords Ali
Mahkamanin kassasiya gararlarinda bu prinsip konstitusion saviyyada qabul
olunmus, sonradan ise Ticarat Mocollosinin  868-ci maddasinda
qanunilesdirilmisdir.>* Homin maddaye gors, miiqavils baglandiqdan sonra

48 Yeno orada, 1.

4 Tanel Kerikmae & Addi Rull, The Future of Law and eTechnologies, 135 (2017).

50 Yuxarida istinad 5, 340.

51 José D. Correa, Remedies to the Irreversibility of Smart Contracts in Colombian Private Law, 12
TalTech Journal of European Studies 113, 118 (2022).

52 Yeno orada.

5 Yeno orada, 134.

5 Yeno orada, 119.
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bas veran fovgelads, gozlenilmayan ve ya proqnozlasdirila bilmayan hallar
miiqavils 6hdaliklarini icra etmayi bir taraf tigiin hadden artiq ¢atin ve ya agir
hala gatirarss, o toraf miiqavilanin yeniden nazarden kegirilmasini taleb eda
bilor. Bununla da, mahkamsa oadalst prinsiplarine asaslanaraq miiqavilonin
sortlarini doyisdire ve ya onun lagvini gorara ala biler. Goriindiiyti kimi,
agillh miiqavilalorin dayismazlik xiisusiyyeti toraflorin inam vo etimadim
giiclandirsa da, bir sira hallarda alave xarclars sebab olur.

Agillh miiqavilelerin genigsmiqyash tetbiqinin qarsisinda duran diger bir
mithiim problem ise amaliyyatlarin siiratidir. Bu, blokgeyn texnologiyasinin
asas prinsiplarinden biri olan miqyaslanma problemi ils birbasa slagadardir.>
Miqyaslanma bir sistemin artan is yiikiinii effektiv idare eds bilma
qabiliyyatini ifads edir ve bu, alave resurslarin sistema daxil edilmasi ilo
tomin olunur. Bu xiisusiyyet birbasa olaraq sistemin dayaniqliligina,
performansma va c¢evikliyina tasir gostarir. Bir sistemin miqyaslana bilen
olub-olmadigmi giymatlandirmak iic¢lin giris malumatlarinin artmasmin
sistem performansina tesir edib-etmadiyi yoxlanilir. 9gar artim performansa
moanfi tosir gostormirse ve sistem amoliyyatlarini effektiv sokilde davam
etdirirss, bela bir sistem miqyaslana bilen hesab olunur.5”

Ovvel da geyd edildiyi kimi, agilli miigavilalar enanavi hiiquqi proseslarls
miiqayisade bir ¢ox hallarda daha siirstli icra olunsa da, bu siirat
morkoazlasdirilmis raqemsal sistemlarls roqabat aparacaq seviyyade deyil.
onanavi blokgeyn sistemlari tohliikesizlik ve markazsizlosmoays tistiinliik
verdiyi liciin malumat emali siiratini gosden asag1 saxlayir. Belos ki, har bir
amoliyyatin tasdiglonmasi ve blok zancirine slave edilmasi ti¢lin miirakkab
hesablamalar aparilir ki, bu da biitiin prosesi yavasladir. Naticads, bu
sistemlor saniyeds comi 6-7 emaliyyat emal eds bilir.’® Bu problemi daha yaxs:
anlamagq {i¢lin bir miiqayise apara bilarik: har saniyads minlarle amaliyyat
rahatligla yerine yetiron Visa ve ya Mastercard kimi markszlasdirilmis 6denis
sobakaleri boyiik ve genis bir magistral yol kimidir, blokceyn isa har bir
amoaliyyatin xiisusi olaraq yoxlandig1 ve tasdiqlondiyi daha kicik ve six bir
yola banzayir.” Yazma smesliyyatlar1 oxuma smsliyyatlarma nisbaton daha
yliksok enerji sorf edir, bu iso soboka tizerinda slave yiik yaradir ve naticads,
har blokda emal edils bilon amsliyyatlarm sayr mahdudlasir.®* Bu problemi

5 Yeno orada, 134-135.

5 Yadigar Imamverdiyev, Blokceyn texnologiyalari: Komponentlari, tatbiglari va problemlari, 10
Informasiya Comiyyeti Problemlori 18, 28 (2019).

5 Turki Ali Alghamdi et al., A Survey of Blockchain Based Systems: Scalability Issues and
Solutions, Applications and Future Challenges, 4 IEEE Access 1, 2 (2016).

% Yena orada.

% Yeno orada.

% Anirudh Lal & Manoj Pareek, Scalability — An Issue of Mainstream Blockchain in the Insurance
Industry, 41 The Insurance Times 19, 20 (2021).
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aradan qaldirmagq ti¢lin miixtslif hall yollar: toklif edilse da, onlarin da 6z
miirekkabliklari ve mahdudiyystlari vardir.®!

Agilli miiqavilalerin asas mahdudiyyetlarinden biri onlarin birbasa xarici,
yoni blok¢eyndan kenar melumatlara ¢ixis slde eda bilmamasidir.®? Blokgeyn
daxilindeki mealumatlar etibarli veo dayismazdir, lakin onun “qapali” tebiati
onu real diinya hadiselorinden tacrid edir. Mahz bu maqamda “Oracle”
adlanan xarici melumat manbalari kritik rol oynayir. Oracle-lar real-diinya
moalumatlarinmi blok¢eynoa daxil edan etibarlhi “korptilor” rolunu oynayirlar.®
Masalen, bir ugusun gecikmosi halinda avtomatik sigorta 6denisi eden agilli
miiqavile 6zbasina ugusun gecikdiyini bile bilmaz. Bu malumat: alds etmak
ticin o, bir Oracle-dan istifade edir. Oracle aviagirkatlorin verilonlar
bazasindan ve ya hava limaninin melumat sisteminden melumati ¢ekarak onu
kriptoqrafik cohatden imzalayir ve blokceyna otiiriir. Miiqavile Oracle-dan
golon bu malumat: alir ve avvalcadan kodlasdirilmis sartlora (masalon, “agar
ugus 3 saatdan ¢ox geciksa...”) asaslanaraq icra olunur. Bu, Oracle-larin real
diinya ilo rogemsal miiqavile arasinda necs korpii qurdugunu aydin gostarir.
Bu mexanizm funksional bir ehtiyaci qarsilasa da, slave riskler da yaradir.
Onenavi miiqavilalarden farqli olaraq, agilli miigavilonin uguru birbasa
Oracle-in malumatinin daqiqgliyindan ve etibarliligindan asilidir. Malumatin
sehv, manipulyasiya edilmis ve ya gecikma ils otiirtilmasi biitiin miiqavilanin
yanlis icra olunmasina sebab ola bilar. Belalikls, risk yalmz kodun 6ziinden
deyil, ham da blok¢eynden kenarda yerlagen ve har zaman etibarli olmayan
xarici manbalardan gaynagqlanir.

Agill miiqavilalarin genis tetbiqi qarsisinda duran ssas manealarden biri
onlarin hiiqugqi statusunun vo icra edils bilmasinin bir ¢ox yurisdiksiyalarda
geyri-miisyyan olmasidir. Bu qeyri-miisyyanlik potensial hiiquqi
miibahisalara sabab ola bilar. Lakin bu problem yalniz texnologiyanin hiiquqi
statusu ilo mehdudlagsmir, eyni zamanda agilli miiqavilalarin 6zlerinin
ananavi miiqavilalarinin tebistine uygun gsalmemasi ilo ds slagadardir.
Masolan, ananavi ticarat miinasibatlorinds toraflar bazon miiqavilalari geyri-
miiayyen sartlarls baglayirlar. Bu, damisiglarin aparilmasmin baha basa
golmasi vo ya miiqavilonin sadace formal xarakter dasimasi sobabindan bas
vers bilor. Hiiquq alimlerinin qeyd etdiyi kimi, “insanlar qeyri-
miioyyenliklorle islomekda bacarighdirlar, lakin masinlar deyil”.®* Agill
miiqavilalor ise geyri-miiayyan sortlori emal eds bilmadiyi {iglin bu ciir
hallarda icra olunmur. Kodda har bir sart daqiq ve deterministik sakilds ifade
olunmalidir. Diinyanin akser mahkemsalari natamam miiqavilalarin icrasini

61 Yeno orada, 25.

62 Yuxarida istinad 12, 22.

6 Yeno orada, 23.

64 Papantoniou, yuxarida istinad 43.
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tanisa da, kompiiter proqrami bu imkan1 nazars almir.®® Bu veaziyyet agill
miiqavilalarin semaralilik v avtomatlasdirma vadlasrini kdlgads qoyur, ¢linki
onlar hadiselor dayisdikde vo ya sartlor geyri-miisyyon olduqda Oziinii
uygunlasdira bilacok qadar “agilli” deyil. Belalikls, hiiquqi qeyri-miiayyanlik
problemi tokco texnologiyanin statusu ilo deyil, hom ds onun funksional
moahdudiyyatlari ile baghdir ki, bu da texnologiyanin genismiqyasl gabulu
tiglin ciddi bir maneayo ¢evrilir.

Blokgeyn texnologiyalarinin psevdonim (yalniz rogemsal agarla taninan)
va ya anonim tabiati agilli miiqavilslarin hiiquqi tatbiqini ¢atinlagdiran asas
mosalalorden biridir. Blokceyndoaki omaliyyatlar sifrelonmis {invanlar
vasitasilo aparilir vo bu, asl toraflorin kimliyinin birbasa miisyyen edilmasina
mane olur. Miibahisali bir voziyyeat yarandig1 halda, bu anonimlik mahkama
proseslarini agirlasdirir, ciinki hiiquqi miibahisanin hall edilmasi iiglin
istirakgilarm saxsiyyati ve hliquqi statusu aydin olmalidir. Hiiquq elminda bu
problem “taraflorin miisyyan edilmasi” kimi tanmnir.®® Bundan alave, agilli
miiqavilalerin transsarhad xarakteri yurisdiksiya ve tatbiq olunacaq htiququn
miioyyon edilmasi (choice of law) problemlsrine sebeb olur. Agill
miiqavilaler qlobal, markazsizlasdirilmis sebokslords faaliyyet gosterdiyi
ii¢lin onlarin icra olundugu cografi arazi yoxdur. Bu ise miibahise yarandig:
halda hansi 6lkenin ganunlarmin tetbiq edilscayi ve hansi mahkemenin
solahiyyotli olacagl barads geyri-miiayyanliklor yaradir. Onanavi miiqavils
hiiququndaki “teraflerin yeri” ve ya “miiqavilenin icra olundugu yer” kimi
anlayislar agilli miiqavilslar {i¢lin shamiyyatini itirir.”” Bu masals transsarhad
amoliyyatlarm artdig1 bir dovrde daha da kritik hal alir. Naticeds, bu hiiquqi
geyri-miiayyoanliklor toraflor {iclin olave risklar yaradir ve texnologiyanin
hiiquqi cahatden dayamiqliligini siibhs altina qoyur.®

Agilli miiqavilalorin “agar-onda” (if-then) prinsipine asaslanan avtomatik
icras1 onlarm gartlerinin qanunauygunlugunu va ya etikliyini yoxlamir. Bu
texnologiyanin 0zii torafsiz olsa da, avtomatlagsdirma ve anonimlik
xtisusiyyatlari onlar1 geyri-qanuni faaliyyatlor ti¢iin potensial bir alats ¢evirir.
Masalan, cinayetlarin maliyyslasdirilmasi, narkotik alveri va ¢irkli pullarmn
yuyulmasi kimi fealiyyetlor iiclin agilli miiqavilalorden istifads riski
movcuddur. Bu risk miiqavils icras1 tizerinds insan nazaratinin olmamasi va
amoliyyatlarn menbayinin psevdonim olmas: ilo daha da artir. Hiiquqi
tonzimlayicilor bu ciir fealiyystlorin garsisini almaq tiglin yeni nozarat

65 Scott Baker & Kimberley D. Krawiec, Incomplete Contracts in a Complete Contract World, 33
Florida State University Law Review 725, 726 (2006).

6 Daha atrafli bax: Alexander Savelyev, Contract Law 2.0: «Smart» Contracts As the Beginning
of the End of Classic Contract Law, 26 Information and Communication Technology Law 116
(2017).

67 Javokhir Eshonkulov, The Role of Smart Contracts in Civil Law and Issues of Legal Regulation,
3 Uzbek Journal of Law and Digital Policy 104, 106 (2025).

6 Werbach, yuxarida istinad 3, 10.
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mexanizmlari hazirlamaga caligsalar da, blokgeynin markazsizlosdirilmis
tebiati bu prosesi ¢atinlasdirir.®

Digor bir ¢eotinlik kadr catismazligi problemidir. Blokgeyn vo agilh
miiqavilaler hiiquqi, texnoloji ve iqtisadi biliklarin kasismasinds yerlasan
miirokksb saholardir. Bazi Olkslords, o ciimladon inkisaf etmoakds olan
igtisadiyyatlarda, bu sahslards ixtisaslasmis kadrlarin: ham texnologiyani
programlagdira bilan hiiquqgsiinaslarm, hem ds hiiquqi prinsiplari anlayan
proqramgilarin ¢atismazhigl miisahids olunur.”” Bu nov kadr catismazlig:
miasir texnologiyalarin effektiv tetbigini ve onlarin adekvat hiiquqi
tonzimlomsalarle dastoklonmasini ¢otinlasdirir.” Hiiquq ve texnologiya
sahalori arasinda mohkem sahelerarasi amoakdasghgin qurulmas: agilh
miiqavilalorin tohliikesiz ve hiiquqa uygun sokilde hazirlanmasi, totbiq
edilmasi vo tanzimlonmasi ti¢lin vacibdir.”

II. Ag1ll1 miiqavilalarin hiiquqi statusu vo beynalxalq
yurisdiksiyalarda tanzimlama yanasmalari

A. Agill1 miiqavilalarin hiiquqi statusunun konseptual

asaslar1

Agilli miiqavilalerin hiiquqgi statusu hsls formalasma marhalesinda
oldugundan, mixtelif Olksler bu sahaye milli hiiquq sistemlarinin
xiisusiyyotlarini (anqlo-sakson va kontinental hiiquq) nezers alaraq forqli
yanagmalar totbiq edirlor. Olkalorin agilli miiqavilalerin totbigi ilo bagh
yanasmalarina ke¢mazdon avval agilli miiqavils ilo ragemsal miigavilonin
forqini izah etmoak zaruridir. Bels ki, hazirda agilli miiqavilslarin tetbiq
edildiyi 6lkelarde qanunvericiliyin rogemsal miiqaviloaya asaslanmasi bu iki
anlayisin qarigdirilmasina sebab olur.

a) Ragemsal miigavils — toraflar arasinda hiiquqi miinasibatlori virtual
mithitds yaradan ve tenzimlayan, klassik yazili miiqaviladen farqli olaraq
maddi formaya malik olmayan miiqavils formasidir. Bu miigavils formasimnim
baslica xtisusiyyetlorine uzaqdan baglanma, qeyri-maddi xarakter,
prosedural ve formal tslsblarin movcudlugu, elektron vasite ve agentlarden
istifade imkanlar1 daxildir. Bels ki, bu forma miigavilonin matni va gortlarinin
elektron miihitds reqemsal gakilds toqdim olunmasina ssaslanir.” Belslikls,

¢ Farinu Hamzah, Regulatory Uncertainty and Smart Contracts: A Legal Analysis of Corporate
Governance Compliance, 4 (2025). Burada bax:
https://www.researchgate.net/publication/389875866 Regulatory Uncertainty and Smart
Contracts A Legal Analysis of Corporate Governance Compliance (son baxig 22 sentyabr
2025).

70 Handan Kunkcu et al., Operational Barriers against the Use of Smart Contracts in Construction
Projects, 34 Turkish Journal of Civil Engineering 81, 83 (2023).

71 Yeno orada, 94.

72 Yeno orada.

73 Dmitry Turitsyn, Digital Contract in the Civil Legal System, 37 (2022).
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rogomsal (elektron) miiqavile timumi ¢oatirdir, agilli miiqavile iss hamin
cotirin DLT iizerinda kodla avtomatik icra olunan spesifik formasidir.

b) Agilli miiqavile — bu miiqavilaler reqemsal miiqavilalerin daha
spesifik va texnoloji baximdan inkisaf etmis formasidir. Onlar 6z sortlori
birbasa proqram kodunda kodlasdirilmis ve blokgeyn platformasinda vo ya
digoar DLT-do yerlasdirilmis, 6zii icra olunan razilasmalardir. Agilh
miiqavilalarin asas farqgi onlarin teyin olunmus sartlar yerins yetirildiyi andan
etibaron vasitogilorin istiraki olmadan avtomatik olaraq icra olunma
qabiliyyetinin olmasidir. Masalen, bir agilli miiqavile malin ¢atdirilmasi
tosdiglondiyi anda avtomatik 6denis hayata kegirs bilor.”#Bu halda ¢atdirilma
fakt1 insan tarsafinden deyil, Oracle terafindon texniki olaraq tesdiqlanir.
Oracle real diinyadaki hadisslor barade msalumati (maselen, logistika
sisteminds “catdirild1” qeydi) blokgeyns 6tiiriir ve bu malumat miiqaviladaki
sortin (“agar catdirilma bas veribss, onda 6da”) avtomatik icrasini ige salir.”

Bu iki forma arasindaki esas forq ise ondan ibaratdir ki, har bir agill
miiqavile reqemsal miiqaviladir, lakin her bir reqemsal miiqavile agilli
miiqavile deyildir. Ragemsal miiqavilalar sads elektron imza ils imzalanmig
elektron senadler ola bildiyi halda, agilli miiqavilalar miitlaq olaraq
morkoazlaosdirilmomis platformada program kodu vasitasilo
avtomatlagdirilmis icrani 6ziinds ehtiva edir.” Bununla yanasi, ragemsal ve
agilli miiqavileler arasindaki farq tokca texnoloji aspektlarlo mahdudlagmar,
eyni zamanda funksional va hiiquqi xiisusiyyatlari de shate edir. Bels ki,
rogomsal miiqavilalor asasen miiqavilonin baglanma formasmi miisyyan
edir, yeni miiqavile maddi dasiyicida deyil, elektron miihitde yaradilir ve
saxlanilir. Agilli miiqavilslor iso hom baglanma, ham do icra formasi kimi
¢ixis edir: onlar tekcoa elektron sokilde baglanmir, heam de sortler yerins
yetirildikdos avtomatik olaraq icra olunur. Beloslikls, rogomsal miiqavilaler
movcud hiiquqi prosesleri asasen raqemsallagdirir, agilli miiqavilsler isa
onlar1 asasli sokilde avtomatlasdirir vo vasitagilaeri aradan qaldirir ki, bu da
niyyat, doayisiklik vo icra imkanlari ilo bagl forgli hiiquqgi naticalars sabab
olur.”

Ragemsal vo agilli miiqavilo arasindaki forqlarle yanasi, reqomsal vo
elektron imzanin da ferqlondirilmasi xiisusi sheamiyyet kasb edir. Bels ki,
miiqavilonin hiiquqi qilivvesi teroflorin iradesini elektron sokilde neca
tosdigladiyinden birbasa asilidir. Agill miiqavilelards bu irade enenavi imza
ilo deyil, kriptoqrafik mexanizmlor vasitesilo tesdigqlonir. Buna gors de
elektron vo rogemsal imza anlayislarinin farqlendirilmasi onlarin hiiquqi
taninmas1 baximmdan oheomiyyotlidir. Belo ki, rogomsal imza elektron

74 Yuxarida istinad 12, 22.

75 Yens orada, 21-22.

76 Filippi et al., yuxarida istinad 4, 1252.

77 Messaoud B. Narimene, Smart Contracts as a Challenge to Contract Law, 9 Journal of Legal
and Political Thought 1169, 1172, 1174 (2025).
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moalumatin tesdiqi tiglin istifads olunan kriptoqrafik mexanizmdir. O, mesaji
gondoarenin kimliyini tesdiglomek ve mealumatin deyisdirilmadiyini temin
etmak {iclin yaradilir. Regemsal imzalar “iimumi acar kriptoqrafiyas1”
vasitasile iglayir.”® Elektron imzalar iss bir saxsin sanadin ve ya malumatlarmn
mazmununu gabul etmak istadiyini gostoren elektron isaradir. 9l ils atilan
imza kimi elektron imza da hiiquqgi baximdan hamin senadin sartlarine emal
etmoak istayi kimi qebul edilir.”” Raqemsal imzalar elektron imzanin bir
noviidiir, lakin biitiin elektron imzalar reqemsal imza hesab olunmur. Agilli
miiqavilalorde emealiyyatlar kriptoqrafik reqemsal imzalarla tesdiqlenir,
bunlar hiiquqi “elektron imza” kateqoriyalar: ilo homisa tist-iisto diismoayo
bilar.

Agilli miiqavile platformalarinda istifade olunan reqemsal imzalarin
arxasindaki asas kriptoqrafik texnologiya reqemsal imzalarin yaradilmas: va
yoxlanilmasi {iglin istifads olunan bir agiq acar kriptoqrafiyas: noviidiir. Bu
sistemda har bir istifada¢inin hom agiq, hoam da saxsi agar1 olur. Sexsi agar bir
nov gizli sifre rolunu oynayir, agiq acar ise har kase agiq olan vo soxsi agarin
“aksi” kimi funksiya dastyan bir deyardir. Elliptik ayrilorden istifade edarak
aglq agar1 soxsi agardan hesablamaq ¢ox asan olsa da, soxsi agar1 agiq agardan
tapmaq demok olar ki, geyri-miimkiindiir. Bu toktoerafli xiisusiyyot saxta
imzalarm qarsismi alir va tahliikesizliyi toemin edir.

B. Agill1 miiqavilalarin miixtalif yurisdiksiyalarda hiiquqi

taninmasi va totbiqi

Agill miiqavilslarin hiiquqi etibarlili1 skser yurisdiksiyalarda raqemsal
sonad va e-imza rejimina soykanir. Buna gors avvalce hamin 6lkanin elektron
geydler ve e-imza ¢oarcivasi qisa toqdim edilir, sonra agilli miiqavilslars
spesifik yanasma qgeyd olunur.

1. Amerika Birlagmis Statlar

Agilli miiqavilelorin hiiquqgi bazasmin qoyulmasinda ilk addimlar1 atan
Olkolordon biri Amerika Birlosmis Statlar1 olmusdur. ABS-da elektron
amoliyyatlar ti¢lin hiiquqgi bazanmn asas1 1999-cu ilde gebul edilmis Elektron
Omoliyyatlar tizrs Vahid Akt (bundan sonra - UETA) va 2000-ci ilde gabul
edilmis Qlobal ve Milli Ticaratds Elektron Imzalar Akt1 (bundan sonra - E-
SIGN Act) ilo qoyulmusdur.®® Bu qanunlar elektron imzalarm va geydlarin

78 United Nations, UNCITRAL Model Law on Electronic Signatures with Guide to
Enactment, 22 (2001). Burada bax: https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/ml-elecsig-e.pdf (son baxis 26 sentyabr 2025).

7 What is eSignature, https://ec.europa.eu/digital-building-
blocks/sites/spaces/DIGITAL/pages/467109069/What+is+eSignature (son baxis 26 sentyabr
2025).

80 Daha atrafli bax: Electronic Signatures in Global and National Commerce Act (E-Sign Act)
(2000). Burada bax: https://www.govinfo.gov/content/pkg/PLAW-106publ229/pdf/PLAW-
106publ229.pdf (son baxis 26 sentyabr 2025).
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hiiquqgi qiivvesini taniyir, onlar1 snanavi kagiz senadlarlo eynilasdirir vo
statlararas1 ve beynolxalq ticarstds elektron amsliyyatlar1 sadslegsdirmayi
magsad qoyur.’!

Bununla yanasi, ABS-da blokgeyn texnologiyalarmin hiiquqgi taninmasi
federal saviyyoada deyil, asasan stat soviyyesinda formalasir. Bu istiqamatdas
ilk addim1 Arizona atdi. Bels ki, stat 2017-ci ilde HB 2417 qanun layihasini
gebul edarak “Arizona Revised Statutes”-un 44-7003-cii maddasina va 44-cii
faslin 26-c1 basligina dayisikliklar, habels elektron amsliyyatlara dair yeni 5-
ci madds elave etdi. Senadin asas yeniliyi “blokceyn” va “agilli miiqavils”
anlayislarinin  hiiquqgi qlivveye malik kateqoriyalar kimi rasmi olaraq
taninmasi idi. Qanunda agilli miiqavile miisyyen hadisalara cavab veran vo
paylanmis, markazlasdirilmemis, timumi ve tokrarlanan reyestr {izorinda
isloyan, hemin reyestrds aktivlerin Otiirtilmasine dair gosteris vers bilen
proqram kimi basa diisiiliir. Arizona niimunasini ardinca diger statlar da
agill miiqavilalarin legitimlagdirilmasi iizrs oxsar tegabbiisler irali stirdiiler.8

Agilli miiqavilslar hiiquqglarin avtomatlasdirilmis icrasi vasitasilo soffaflig:
artirmaq ve miibahissleri azaltmaqla yanasi, elektron imzalardan istifadenin
yayilmasini da tesviq eds bilar.®* Bu kontekstds tatbiq olunan hiiquqi ¢argive
miiayyan hallarda yazili forma ve imza taleblarinin ya (ixtisaslasdirilmais)
elektron imza, ya da kriptoqrafik acarlardan istifads ile qarsilanmasina imkan
vera bilar.% Oxsar sokilds, miiqavilslar tiglin yazili formaya dair sads talablar,
elektron sanadlar lazimi qaydada saxlanila bilirsa (masalon DLT-d»s), yerina
yetirilmis sayilir.%

E-SIGN Act elektron imzani raziligin ifadasine xidmat edan istanilen “ses,
simvol vo ya proses” kimi genis sokildo miiayyon edir.’® UETA miiayyan
hallarda istisnalar nezars alinmagqla, elektron geydlari ve reqemsal imzalars,
o ciimladan kompiiter proqramlari torafinden yaradilmis senadloeri yazili
senadlarls eyni hiiquqi qiivveye malik hesab edir.?” Belslikls, E-SIGN Act va

81 European Bank for Reconstruction and Development, Smart contracts: legal framework
and proposed guidelines for lawmakers, 25 (2018). Burada bax:
https://www.ebrd.com/content/dam/ebrd dxp/assets/pdfs/legal-reform/financial-
law/Smart-contracts-legal-framework-and-proposed-guidelines-for-lawmakers.pdf (son
baxig 27 sentyabr 2025).

82 Matvey O. Kuznetsov, Legal Regime of Smart Contracts in Russia, Germany and the USA:
Comparative Analysis, Theory and Practice of Social Development 132, 134 (2024).

8 Yeno orada, 4.

84 Yeno orada, 30.

% Yeno orada.

86 Yuxarida istinad 80, 15 U.S. C. § 7006(5).

87 Stuart D. Levi & Alex B. Lipton, An Introduction to Smart Contracts and Their Potential
and Inherent Limitations, 4 (2018). Burada bax: https://www.skadden.com/-
[media/files/publications/2018/05/cybersecurity smartcontracts 050818.pdf (son baxig 27
sentyabr 2025).
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UETA baximindan agilli miiqavileler hiiquqi baximdan etibarli ve icra edils
bilon hesab olunur.3

Bununla bels, yens do ohemiyyetli problemlsr ortaya c¢oxar. Agilh
miiqavilelorin  ananavi hiiquq prinsipleri ilo uzlagsmayan asas
xtisusiyyatlarinden biri de imza, miiqavilods niyyatin ifadasi ve masuliyyet
mosalaloridir. Agilli miiqavilelor snanavi menada agiq imza olmadan
fealiyyat gostorir ve bunun avazines, amoliyyatlar tereflerin kriptoqrafik
acarlar1 vo blokgeyn tasdiqi osasinda hoayata kegirilir.? Bu yanasma agilli
miiqavilalarin E-SIGN Act ve UETA kimi elektron imzalar1 qanuni hesab edan
ganunvericilik ¢ar¢ivalarine uygunlugu ils bagl suallar yaradir. Bu ganunlar
elektron imzan 3l il atilan imza ils eyni hiiquqi qiivveys malik hesab etso
do, agilli miiqavilaler icra prosesinds insan miilahizasini asasl sokilda aradan
qaldiran bir avtomatlagdirma qati slave edir. Bu o demsakdir ki, hiiquqi
miinasibatlor yaratmaq niyyeti birbasa insan imzasi ilo deyil, kodun
yerlagdirilmasi ile ifads olunur ki, bu da ananavi hiiquq sistemlsrinin
interpretasiyasini ¢otinlogdirir.”

ABS mahkams tacriibasi agilli miiqavilalarls bagli miibahisslers baxarken
tez-tez  enenevi miiqavile hiiququ prinsiplerine  qayidir. Bu,
avtomatlasdirilmis, kod asashi amaliyyatlar ilo ananavi agent miinasibatlari va
ya korporativ masuliyyet anlayislar1 arasmndaki qeyri-miisyyanliyi
vurgulayir. Hiiquq nezeriyyasinde agent bir sexsin (principal) adindan ve
onun selahiyyati ¢ergivesindsa haraket edan gaxs kimi gebul edilir ve onun
faaliyyeti hiiquqi baximdan homin saxss aid edilir. Miiasir qanunvericilik isa
bu anlayis1 daha da genislondirerek “electronic agent” terminini teqdim
etmisdir. UETA (1999, §2(6))" va E-SIGN Act (2000, §106(3))*-e gors,
“electronic agent” fordin birbaga miidaxilasi olmadan, miistaqil sokilda harakot
baslatmaq va ya elektron geydlara cavab vermak iiciin istifado olunan kompiiter
programi va ya digar avtomatlasdirilmis vasitadir va onun harakatlari hiiquqi
baximdan onu isa salan tarafo aid edilir.” ABS qanunvericiliyi (E-SIGN, UETA)
elektron imzalar1 genis sokildo gobul etsa do, agilli miiqavilalerin
avtomatlasdirilmis vo kodla idars olunan tabiati, xtisusils siini intellekt kimi
daha miirokkab strukturlari shate etdikde anenavi anglo-sakson hiiquq
prinsiplori ile uygunsuzluq yaradir. Bu, mehkemaslari taraflorin miiqavilenin
baglanmasindaki niyyeti, agentlik ve mosuliyyst kimi fundamental
anlayislar1 goriinmemis sokilde yeniden sarh etmaye macbur edir. Diger
torofdon, E-SIGN Akt vo UETA elektron amsliyyatlarmn etibarliligimi tomin
etmoak {i¢lin nazoards tutulmusdur ki, ragemsal imzanin ol ils atilan imza ile
eyni hiiquqi ¢okiye malik olmasini tomin etsin. Bu ¢argive elektron niyyati

8 Yeno orada, 5.

8 Yuxarida istinad 4, 17.

% Levi & Lipton, yuxarida istinad 87, 4-5.

91 Uniform Electronic Transactions Act (UETA), § 2(6) (1999).
92 Yuxarida istinad 80, § 106(3).
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tanimaq ticlin kifayet gadar genisdir. Lakin agilli miiqavilsler icra prosesinda
insan miilahizesini asasli gokilde aradan qaldiran bir avtomatlasdirmis
mexanizmdir. Mahkamsalar istiraki asasen kodla idare olunan tokliflorden
ibarat olan token sahiblarinin masuliyyati kimi masalalari miiayyen etmsalidir.
Bu, anglo-sakson hiiquq mahkemasinin enenavi agentlik ve korporativ
moasuliyyat prinsiplerini kod vasitosile fealiyyat gostaran
moarkazlagdirilmamis, muxtar birliye tatbiq etmaye macbur oldugu bariz bir
niimunadir. Problem sadaca agilli miiqavilenin 6ziintin etibarliligini tanimaq
deyil, avtomatlasdirilmis harakatlorin hiiquqi naticalerini tofsir etmak ve
moasuliyyatini miieyyan etmoakdir ki, bu da insan vasitagilerini ve birbasa
nazarati aradan qaldirmagq tigiin nazards tutulmus bir sistemds bas verir. Bu,
movcud hiiquqgi konsepsiyalarin yeni texnoloji realligqlara uygunlasdirilmasi
ticlin mahkama tarafindan genislondirilmasini zoruri edir.*®

2. Kontinental hiiquq sitemina malik 61kalor

Kontinental hiiquq sistemine malik olkaler de agilli miiqavilslere dair
ganunvericiliklorini uygunlasdirmaq yollarim1 feal sokilda arasdirir, bu
zaman milki hiiququn enenavi prinsiplari il yeni texnoloji realliglar
arasinda uzlasma tapmaga ¢alisirlar.*

Kontinental hiiquq sistemine kegid etdikds ilk novbade Avropa
Ittifagindan behs etmak faydali olacaq. Avropa Ittifaqi blokgeyn veo agilli
miiqavilolorin  tonzimlonmasinde ABS$S-don geride qalmir. eIDAS
tonzimlomosi (elektron identifikasiya ve etibarli xidmatlor hagqmnda) Al-da
elektron imza standartlarini harmonizasiya edan asas senaddir.”® Bu senad
elektron imzalarin {i¢ saviyyesini miisyyan edir: sads, giiclondirilmis va
ixtisaslasdirilmis elektron imza (qualified electronic signature; bundan sonra —
QES). QES an yiiksak etibarliliq saviyyasina vs hiiquqi qlivveys malikdir. Belo
ki, o, al ilo atilmis imzaya barabar tutulur. Bu da, xiisusilo transserhad
amoliyyatlar ticlin vacibdir.”* Qeyd edilmslidir ki, eIDAS agilli miiqavilalari
birbaga tenzimlemir, lakin agilli miiqavile miivafiq elektron imza ile
imzalanarsa, onun miiddealar: tatbiq oluna bilar. Bels ki, agar qanun “yazili
vo imzali forma” istayirse, an tohliikesiz se¢cim QES-dir ve bu, hiiquqi
baximdan sl imzasina tam ekvivalent sayilir. 9gar yalniz “yazili forma” talab
olunursa ve imza sgerti yoxdursa, elektron senadin etibarli saxlanmasi
kifayatdir. Maselon, homin senad DLT-ds (blokgeyn) dayarmiqli sokilda
saxlanilirsa, bu telebi qarsilamis olur. Bundan olave, zanciriistii
amoliyyatlarda kriptoqrafik acarla imzalama bir sira hallarda elektron imza
kimi tanina biler. Lakin onun QES statusu qazanmas: tiglin sexsiyyetin etibarli

% Yeno orada, § 101(g).

9 Zaisika Khairunnisak et al., Validity and Consequences of Contracts Based on Continental
European Legal Systems and Sharia, in Proceedings of the International Conference On Law,
Economic & Good Governance 534, 537 (2024).

% Daha otrafli bax: Directive 1999/93/EC (1999).

% Yeno orada, art. 25.
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tosdiqi ve uygun sertifikat kimi alave taleblor zeruridir. Daha sert formal
talablar olduqda (masalen, notariat), hamin teminatlar1 qorumagq tigiin zancir
xarici prosedurlarin da tetbiqi lazim golo bilor. Natico etibarils, eIDAS
cargivasinda “miivafiq elektron imza” konkret halin forma talablarins gors ya
QES, ya da etibarli saxlanilan elektron senad ve lazim olduqda elektron imza
demakdir.”

eIDAS asasan elektron identifikasiya ve elektron imzalar ti¢lin timumi
gorcive yaratsa da, agilli miiqavilalorin mezmununu ve  xiisusi
funksionalligin1 birbasa tenzimlemir. Elektron imza sexsin miiqavile
sortlorine raziliq vermoak niyyetini gosterir vo al ilo imzanin reqemsal
ekvivalentini togkil edir.”®

ABS ila Al-ni miiqayise etdikdas har iki yurisdiksiyada miivafiq sanadlora
asasen elektron imzanin sl imzasima baraber tutuldugunu ves agilli miiqavils
ticlin etibarli hesab edildiyini miisahide etmak miimkiindiir.

Al &lkalari arasinda agilli miiqavilalore miinasibatds 6z yanagmasi ilo
forglonan olkalarden biri Estoniyadir. Estoniya dovlset ve 6zal xidmatlara
blokgeyn texnologiyalarmi fsal sokilds inteqrasiya eden bir 6lkes kimi segilir.*
Bu olks dovlat tarafinden dastaklenan ve hiiquqi qiivvays malik reqamsal
identifikasiya infrastrukturunu yaratmisdir. Estoniyanin e-Residency
proqgramu va inkisaf etmis roqemsal soxsiyyat vasiqasi sistemi (e-ID) agilli
miiqavilalorin tatbiqi {igiin alverisli miihit formalasdirir. Bels ki, ABS vo Al-
da oldugu kimi, Estoniyada da raqemsal imzalar QES teloblarine cavab
verdikds, hiiquqgi baximdan al ilo atilmis imzaya baraber sayilir.!® Bu, e-
rezidentlora  girketlor yaratmaga, senadleri imzalamaga ve bank
omoliyyatlarmi tam sokildo onlayn hayata kegirmoyo imkan verir.
Estoniyanin e-ID sistemi sertifikat-asasli raqemsal imza infrastrukturudur,
yoni imza etibarli imza-yaradici cihazda saxlanan xiisusi agarla yaradilir,'*! va
aglq agar ise sertifikat vasitasilo imza sahibine unikal sokilde baglanir.'? Bela
imza qanun iizrs ol imzasi ilo eyni hiiquqi naticaler dogurur.'® eIDAS
baximindan QES sl imzasina tam ekvivalent sayilir. Sistem, alave olaraq, vaxt
mohiirii ve sertifikatlasdirma xidmeotlari ilo dasteklenir ki, bu da agill

% Yeno orada.

% Report of the European Law Institute on the Principles on Blockchain Technology,
Smart Contracts and Consumer Protection, 33 (2018). Burada bax:
https://www.europeanlawinstitute.eu/fileadmin/user upload/p eli/Publications/ELI Princi
ples on Blockchain Technology Smart Contracts and Consumer Protection.pdf (son
baxis 26 sentyabr 2025).

% Daha atrafl bax: What is e-Residency?, https://www.e-resident.gov.ee/ (son baxis 26
sentyabr 2025).

100 Digital Signatures Act of the Republic of Estonia, § 3(1) (2000). Burada bax:
https://www.riigiteataja.ee/en/eli/530102013080/consolide (son baxis 28 sentyabr 2025).
101 Yena orada, §2(2).

102 Yena orada, §5(1).

103 Yena orada, §3(1).
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miiqavilalorin etibarli imza ve identifikasiya bazas1 {izerinde qurulmasina
sorait yaradir. Estoniyanin bu sahadski uguru sadace elektron imzalarin
taninmasindan ibarat deyil. Dlava olarag, o, mohkem, dovlst torafinden
dostoklonan rogemsal identifikasiya ve etimad infrastrukturunun
qurulmasina asaslanir. Homg¢inin Estoniya qanunvericiliyinde rogemsal imza
Avropa Htifaqlmn 2014-cti il eIDAS Qaydalarmin 3(12)-ci maddasinda
miiayyen edilmis ixtisaslagdirilmis elektron imza standartlarma uygun gelon
elektron imza kimi taninir.'™ Bu bolmada “elektron imza” anlayisin1 hiiquqi
gatir kimi, “raqemsal imza”n1 ise onun agiq agar kriptoqrafiyasi asasl texniki
formas: kimi istifade edirik. Belo ki, eIDAS ragemsal imza termininden
istifade etmir.!® Estoniya hiiququnda ise ragemsal imza eIDAS-in QES
toloblarins uygun elektron imza kimi basa diistiliir.!%

O ciimladen Rusiyada da agilli miiqavilslarin tenzimlenmasi hoala da
formalasmaqda olan bir prosesdir ve bu miiqavilelor qanunvericilik
terefinden miisteqil bir hiiquqi alst kimi taninmir. Hazirda bu miinasibatlarin
tonzimlonmasi moévcud miilki hiiquq normalar: ¢ar¢ivesinda hayata kegirilir.
Buna baxmayaraq, Rusiya Federasiyas1 Miilki Macollosinin 141.1-ci
maddasinds “reqemsal hiiquglar” anlayisinin tasbiti ve “Reqemsal maliyye
aktivleri” haqqinda qganunun qiivveye minmosi ilkin hiiqugi bazam
yaratmigdir. Qeyd etmak lazimdir ki, 2018-ci ilde teqdim edilon miivafiq
layihoaya baxmayaraq, agilli miiqavilalor bu ganunvericilik aktina daxil
edilmamisdir. Praktiki baximdan lokal ve institusional saviyyada tatbiqlar
genis yayilmisdir. Masalon, Rusiya Damir Yollar1 (RJD) logistika sahasinda
blokceyn texnologiyalarindan istifads ederak lokal sazisler imzalamigdir.
2023-cti ilin aprelinds RJD-nin “Ragemsal reyestr” platformasinda “Agilli
miiqavile monitorinq servisi” proqram teminati olaraq qeyde alinmigdir
(geyd Ne17390). Digor olagali servislor, o climladon CRM funksiyalar:
(burada “CRM funksiyalar1” dedikds, blokceyn/agilli miiqavile asasl hallarin
etibarli, deyismez moelumat miihitinde miisyyen amoliyyatlar
avtomatlasdirmasi, daxili ve xarici proseslarin monitoringi ve idars edilmasi
(sirketlorde ve dovlet orqanlarinda), kontragent kataloqunun (miisteri,
tochizatgi, torofdas) formalasdirilmasi ve aparilmasi, rutin idarsetma
tapsiriglar;, malumat bazalarinin yaradilmas: ve analitik iglenmasi,
bolmalorarast melumat miibadilesi ve zerurst olduqda IT konsultasiya
xidmatlorinin gostorilmesi nezerde tutulur)'?”, senad dovriyyesi va
torofdaslarin idare olunmasi sistemlari do 2021-2023-cii illar arzinde miivafiq
reyestra daxil edilmisdir. Bu tacriibs kriptovalyutalarin 6denis vasitasi olaraq
taninmamasina (lakin investisiya obyekti kimi rasmilasdirilo bilmasine)
baxmayaraq, agilli miigavilslarin hiiquqi statusunun mévcud qanunvericilik

104 Yyuxarida istinad 95, art. 3(12).

105 Yeno orada.

106 Yena orada.

107 Kuznetsov, yuxarida istinad 82, 6.

288



BAKI DOVLST UNIVERSITETI ToLoBS HUQUQ JURNALI BURAXILIS 11:2

corcivasinda texnoloji tetbiglor vasitesilo inkisaf etdirilmasinin bariz
niimunasidir.1%

Kontinental hiiquq sistemleri kodifikasiya edilmis qanunlar ve formal
tolablorle xarakterizo olunaraq agilli miiqavilslerin inteqrasiyasinda unikal
bir problemls iizlasirlor. Bazi 6lkalar hiiquqgi taninmada iraliloyis alds etsalor
do, fiziki ve ya ixtisaslasdirilmis elektron imzalara {stiinlitk verilmasi,
hamginin geyri-miioyyanlik vo ya miibahiso hallarinda insan tafsirine
ehtiyacin qalmasi, tez-tez hibrid hallars ve ya enanavi miiqavile prinsiplarine
faktiki etimada sebeb olur. Naticads, bu veziyyst tam totbiqi longidir ve
hiiquqi uygunsuzluglar yaradir. Kontinental hiiquq sistemi kodifikasiya
edilmis ganunlara derindan koklenmisdir ki, ' bu da miigavilenin etibarlilig1
iic¢lin aqiq tariflari, yazili formani ve insan raziligini prioritetlasdirir. 1° eIDAS
tonzimlomasi QES-leri vurgulayir ki, bu da al ile atilan imza ile hiiqugqi
cohatdan ekvivalentdir.!! Bu, reqemsal sahads bels imzalanmanin yoxlanila
bilan bir insan harakatins giiclii bir tistiinliik oldugunu gostarir. Bu “hibrid”
yanasma avtomatlasdirmadan istifade etmokls yanasi, anenavi formalarin
hiiquqi tahliikesizliyini qorumaq isteyini oks etdirir. Qeyd edilmalidir ki,
burada vurgulanan hibrid yanasmani birinci basliqda bahs edilen hibrid
miiqavilo modelindan forglondirmak vacibdir. Bels ki, birinci basligda hibrid
yanasma dedikda sartlerin zancirtistii kod ve zancirxarici matn arasinda
boliusdiiriilmasi modeli tasvir olunurdusa, bu hissade nazards tutulan hibrid
tenzimlama ise farqli anlayisdir. Bu hibrid yanagma tenzimlema saviyyasinda
bas verir, yoni texnoloji avtomatlasdirma ils hiiquqi insan tafsirinin paralel
totbiqini ifads edir. Bu, agilli miiqavilalarin avtomatlagdirilmis icra prinsipi
ilo ananoavi hiiquqi interpretasiya vo hiiquqi miiayyenlik talabloari arasinda
yaranan ziddiyyeti gosterir. Bu daxili gerginlik agilli miiqavilslerin tam
transformativ potensialini longide ve miixtalif yurisdiksiyalarda onlarin
totbiqi va icrasinda uygunsuzluqlara sebab ola biler. 12

III. Azarbaycan qanunvericiliyi ¢ar¢ivasinda agill
miiqavilalarin tohlili

A. Azarbaycan gqanunvericiliyinin kodlasdirilmis hiiquqa

transformasiya imkanlari

Azarbaycan Respublikasi rogemsal inkisaf sahesinde miihiim addimlar
atmisdir. Bu istigamatds atilan asas addimlardan biri de elektron imza va
elektron  senadlerin  hiiquqgi qiivvesini taniyan  qanunvericiliyin
formalasdirilmasidir. 2004-cii ilds gebul olunmus “Elektron imza ve elektron

108 Yeno orada, 5-6.

109 Khairunnisak et al., yuxarida istinad 94, 536.
110 Yeno orada, 537.

11 Yuxarida istinad 95, art. 25.

112 Eshonkulov, yuxarida istinad 67, 108.
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sonad haqqnda” Qanun'®®, eloco da 2005-ci il tarixli “Elektron ticareat
hagqinda” Qanun'* bu sahads osas hiiquqgi ¢or¢iveni miisayyon edir.
“Elektron imza veo elektron sanad hagqinda” Qanun elektron imzanin vo
elektron sanadin istifadasinin, onlarin elektron senad dovriyyasinde
totbiginin teskilati, hiiquqi asaslarin1 ve alagedar subyektlorin hiiquglarmi
miioyyon edir, aralarinda yaranan miinasibatlori tenzimloayir. “Elektron
ticarat haqqinda” Qanun Azarbaycan Respublikasinda elektron ticaratin
togkili vo hayata kegirilmasinin hiiquqi esaslarmi, onun istirak¢ilarinin hiiquq
vo vozifalerini, habelo elektron ticarst haqqinda qanunvericiliyin
pozulmasima gores moasuliyysati miioyyan edir. Bu qanunvericilik elektron
miiqavilalorin etibarliligini tomin edir ve raqemsal amsoliyyatlarin hiiquqi
asasin1 yaradir.

Azarbaycan gqanunvericiliyi birbasa “agilli miiqavils” terminini tanimasa
da, moévcud normativ aktlar onlarin hiiquqi tebistinin miisyyean edilmasi
tiglin asas verir. Bu baximdan agilli miiqavilalara ii¢ farqli prizmadan
yanasmaq miimkiind{ir:

a) miiqavilenin baglanma formas: kimi;
b) miiqavils tizre 6hdsliklerin icra tisulu kimi;
c) texniki baximdan miiqgavilonin avtomatlasdirilmis formasi kimi.

Miilki Macallonin 331.1-ci maddasine asasen, “Oqd onun mozmununu
dayisilmaz formada maddi dastyicida oks etdirmaya imkan veran elektron va ya digar
texniki vasitalorin komayi ila baglandiqda da yazili formaya riayat edilmis hesab edilir
va bu halda iradasini ifada edon saxsi diiriist miiayyon etmaya imkan veran har hanst
iisuldan istifada olunmusdursa, imza talabi yerina yetirilmis hesab edilir.”1> Bu
normada noazarde tutulan elektron miiqavilo anlayisi yuxarida miizakire
olunan ragemsal miiqavile anlayis1 ile {ist-iisto diiglir. Bu miiddsa agilh
miiqavilalorin baglanmasini hiiqugi baximdan miimkiin edir, ¢linki blok¢eyn
texnologiyasi da mahz “elektron ve ya diger texniki vasite” formasidir. Lakin
agill miiqavilalarin hiiquqi qlivvaye malik olmasi {i¢iin imzalayan saxslarin
kimliyi aydin gokilde miiayyan olunmali vo toraflorin irade ifadalari tosbit
olunmalidir. Miilki Macellonin diger bir miiddsasma gors, “miigavila
taraflordan birinin oferta (miiqavila baglamaq taklifi) gondarmasi va digar tarafin onu
aksept etmasi (toklifin qabulu) vasitasi ilo baglanir” 11® Blokceyndaki aqdloer do
oferta vo aksept movcud olandan sonra icraya yonslir. Buna gore do agilh
miiqavilonin icrasi artiq baglanmis miiqavilenin icrasi kimi basa diistils bilar.

113 Daha otrafli bax: “Elektron imza ve elektron sanad haqqinda” Azarbaycan
Respublikasinin Qanunu (2004). Burada bax: https://e-ganun.az/framework/5916 (son baxis
28 sentyabr 2025).

114 Daha atrafli bax: “Elektron ticarat haqqinda” Azarbaycan Respublikasinin Qanunu
(2005). Burada bax: https://e-ganun.az/framework/10406 (son baxis 28 sentyabr 2025).

115 Azarbaycan Respublikasinin Miilki Macaellasi, mad. 331.1 (1999).

116 Yeno orada, mad. 405.2.
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Belaliklo, agilli miigavilalori elektron miiqavilslarin xiisusi formas: kimi
gebul etmak miimkiindiir. Onlar ham miiqavilonin formasi, hem da icra
mexanizmi kimi ¢ixis edir. Klassik elektron miiqavile yalniz tersflarin
iradesini raqemsal sokilde ifads edir, agilli miiqavilsler ise hom bu iradani,
ham ds onun avtomatik icrasi kodlasdirir. Bu sebabdan agilli miiqavilalar
hiiqugi baximdan “avtomatlasdirilmis icra formas1” olan elektron
miiqavileler kimi xarakterizs oluna bilar.

Bununla bels, movcud normativ baza yalniz elektron senad ve imza
anlayiglarmmi  taniywr, lakin @ agili  miiqavilalorin  6ziinemaxsus,
avtomatlasdirilmis vo dayismez tabistini birbasa tonzimlomir. Bu ise sadace
hiiquqi icazenin yetorli olmasi illiiziyasim1 yaradir. Agillh miiqavile
anlayisinin gqanunvericilikde birbasa yer almamasi bu miiqavilalarin necs
totbiq olunacagi, interpretasiya edilecoyi ve ya moehkemade neca
giymotlondirilocayi barads geyri-miiayyenliye sabab olur. Mévcud timumi
miiddsalar agilli miiqavilalarin gatirdiyi fundamental dayisikliklari, masalon
insan miuidaxilesinin minimuma endirilmesi, kodun avtomatik icrasi ve
dayismazlik kimi xiisusiyysetlori birbagsa tenzimlemir. Bu, miilki hiiquq
sistemlori {iglin tUmumi bir problemdir, ¢linki onlar ingilabi yeni
texnologiyalart movcud hiiquqi kateqoriyalara sigdirmaga calisirlar.!”
Belalikls, bu maqam agilli miiqavilalarin tenzimlonmasi zamani timumi
prinsiplerin sarhlarine esaslanmaq ovazins, xiisusi ve fardi bir hiiquqi
¢or¢ivenin movcudlugunun zeruriliyini bir daha vurgulayar.

Qeyd etmok lazimdir ki, mévcud “Elektron imza vo elektron senad
haqqinda” Qanun elektron imzalar ti¢lin iimumi bir ¢orgive temin etsa ds,
agilli miiqavilalorin faaliyyati vo biitovliiyli ii¢lin ayrilmaz hissa olan
kriptografik hes-funksiyalarini (kriptoqrafik hes-funksiyalar1 har hansi bir
moalumati alib, onu sabit uzunluqlu, unikal bir simvol qrupuna ¢eviran riyazi
alqoritmlardir)® vo ya blokgeyn asasli imza mexanizmlarini agiq gokilds
tanimir ve ya terif etmir. Bu qanun blok¢eyn texnologiyasinda istifade olunan
imumi kriptoqrafik metod olan elliptik ayri kriptoqrafiyas: (ECC) vasitasilo
yaradilan roaqgemsal imzalara hiiquqi barabarlik vermak ti¢lin modernlagdirile
bilar. Bu mithiim dayisiklik sirf kod asaslt agilli miiqavilalar {i¢iin moéveud
“yazil1 forma” uygunsuzlugunu birbasa aradan qaldiracaq ve onlarin artiq
ananavi imzalar taleb etmadan hiiqugqi etibarliligini tomin edacokdir.

Bu toklif agilli miiqavilaler ti¢iin ragemsal barmaq izini hiiquqilasdirmak
magqsadi dasiyir. Onanavi elektron imzalar, hatta giiclondirilmis olanlar bels
adaten bir sanadi imzalayan insanin raqemsal tomsili kimi gabul edilir. Lakin

117 Yuxarida istinad 43, 11.

118 Shashwat Sharma, A Comprehensive Study of Cryptographic Hash Functions, 2 (2024).
Burada bax:

https://www.researchgate.net/publication/381639930 A Comprehensive Study of Cryptog
raphic Hash Functions (28 sentyabr 2025).
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agilli miiqavilelordas istifads olunan proqramlasdirma razilig1 tomsil etmak, '
moalumatlarin biitovliiytinii temin etmak' ve avtomatlagdirilmig icrani
baslatmaq tciin fundamental olaraq kriptoqrafik agarlara vo hes-
funksiyalaria esaslanir.’?!’ Azarbaycan “kriptoqrafik hes-funksiyalar1” ve
“blokceyn osasli imza mexanizmlori’ni agiq sokilde teqdim etmoklo vo
“elliptik oyri kriptoqrafiyasi osasli roqemsal imzalar”a elektron imzalarla
barabar hiiquqi qlivve vermakls agilli miiqavilslerin daxili reqemsal tebistini
daha darinden tamiya ve tesdiqloye bilar. Bu, sadace kagiz miiqavilslarin
rogemsallasdirilmasindan kenara ¢ixaraq agilli miiqavils razilif1 ve icrasmin
rogemsal mahiyyatinin hiiquqgi baximdan taninmasi ve tesdiqi istiqamatinda
miihiim bir addim olacaq. Belslikls, bu unikal razilagmalar {i¢iin ¢ox ehtiyac
duyulan aydinliq va hiiquqi miiayyanlik tamin edilacak.

B. Agill1 miiqavilalarin hazirki qanunvericilikls yaratdig:
ziddiyyatlar: Miiqavils sartlarinin dayisdirilmasi va birtorafli
imtina

Agilli  miiqavilalarin  blok¢eynds doeyisdirile bilmemasi hiiquqi
doayiskanliyin olmamasi problemini ortaya c¢ixarir. Azarbaycanin miilki
qanunvericiliyindaki gozlenilmaz hallar zaman1 miiqavilenin deyisdirilmaesi
va ya lagv edilmasi?? imkani bu avtomatik prinsiple ziddiyyat teskil edir.
Agilli miiqavilalerin avtomatlasdirilmis tebisti onlarin gertlerinin sonradan
dayisdirilmasini vo birtorafli logvini ¢atinlosdirir. Masalon, A va B saxsloari
arasinda agilli miiqavils formasinda baglanmis alqi-satqr miiqavilasinda
mallar 2024-cti ilin noyabr ayinda catdirilmali, catdirildiqda ise Odenis
avtomatik hoyata kegirilmalidir. Ogor mallar 2025-ci ilin yanvar ayimnda
catdirilirsa, sistem gecikmoni nazers almadan Odenisi icra edir. Halbuki
Miilki Macallaye gors, icra miiddati miiqavilonin miihiim sarti ola bilar. Bu
voziyyatde alict miiqavileden imtina edersk Odenis etmemok ve mallar
qaytarmaq hiiququna malik olsa da,'* texnoloji mexanizm bu hiiququ faktiki
moahdudlagdirir.

Kod pozuntunu sifirlayir, amma elastikliyi do silir. Onenavi miiqavilalards
semantik standartlar (“kommersiya baximimdan ssasli sebab” kimi) toraflara
geyri-miiayyonliye uygunlasmaq imkani verir, kod ise bu cevikliyi
avvelcadan tam tesvir etmoayi taleb edir. Naticeds, tam avtomatlasdirma
hiiquqi dayarin va elastik interpretasiyanin yox olmasi hesabina bas verir.!?*

119 Phil Champagne, The Book of Satoshi: The Collected Writings of Bitcoin Creator Satoshi
Nakamoto, 352 (2014).

120 Yuxarida istinad 3, 14.

121 Yuxarida istinad 29.

122 Yuxarida istinad 115, mad. 422.

123 Yeno orada, mad. 447.1.

124 Jeremy M. Sklaroff, Smart Contracts and the Cost of Inflexibility, 166 University of
Pennsylvania Law Review 263, 279 (2018).

292



BAKI DOVLST UNIVERSITETI ToLoBS HUQUQ JURNALI BURAXILIS 11:2

Blokceynin dayismezliyine qarsi ¢ixmaq ve ya onu atrafina dolanmaq
avezing, agilli miigavilenin proqramlasdirila bilen ceviklikliyindan istifada
etmak olar. Bu magam miiqavilenin asas prinsiplarini pozmadan dayisiklik
etmoays imkan veran {i¢ asas mexanizmds gizlidir: Oldiirme acarlar,
tokmillagdirma miiddsalar1 ve zenciriistii miibahise halli.'”® Bu anlayislar
ilkin olaraq dayisdirilmaz hesab edilon agilli miiqavilalarin bels miirakkab,
real diinya problemlarini hall etmays necs uygunlasdigimi gdstorir. “Oldiirma
acar1” sadoco bir diiyme deyil, agilli miiqavilode go6zlenilmaz hallarda
(masalan tahliikesizlik boslugu ve ya kod sehvi agkar edildikde) miigavilonin
fealiyyatini dayandirmagq ticiin nazearde tutulmus xiisusi mexanizmdir.'?® Bu
mexanizm adaton miiqavilenin yaradicisi ve ya bir negs etibarli torefin razilig1
(moasalon coxtorafli imza) ilo aktivlesdirilir. Onun osas funksiyasi boytik
miqyash ziyanin, maselen, kiilli miqdarda maliyys itkisinin qargismni
almaqdir.’” Bu mexanizm miiqgavilonin idarsetmasindaki sahvlara qars: bir
tohliikasizlik todbiri kimi ¢ixis edir ve heg¢ ds har istayan terafin miiqavilaye
miidaxilo etmasino imkan vermir. Tokmillosdirmo miiddealar1 (upgrade
provisions) agilli miiqavilenin dayisdirilmazlik prinsipins zidd goriinse ds,
aslinds onu daha etibarli edir. Bels ki, bu miiddsalar miiqavilenin gslacokda
yeni va ya tokmillagsdirilmis versiya ilo ovez edilmasi iiglin avvealcaden
nazards tutulmus kod hissasidir.!”® Bu, tekca sshvlerin diizaldilmaesins yox,
hom ds miiqavilonin funksionalliginin zamanla dayisen ehtiyaclara
uygunlagdirilmasma xidmet edir. Bu mexanizmlor agilli miiqavilalara
dasinmaz omlak kimi sabit qalmaq ovezins, proqram tominati kimi
yenilenmays va inkisaf etmaye imkan verir. Agilli miiqavilslar yalniz koddan
ibarat olmadigindan zanciriistii miibahise halli (on-chain dispute resolution)
toroflor arasinda yaranan anlagilmazliglar {igiin ds hall yolu teleb edir. Bu
moagsadle istifado olunan mexanizmlor zanciriistii miibahise halli kimi
tanimnir. Bu, miibahisalarin blokceyn tizerinds hsll edilmasins imkan verean bir
prosesdir. Ogor toroflor arasinda miibahiss yaranarsa, onlar Onceden
razilasdirilmis arbitrlora ve ya avtomatlasdirilmis qaydalara osasen
problemin hallini tapmaga calisa bilarlar.’” Bu mexanizmin an son halli
yuxarida geyd olunan “6ldiirma agarmin” ise salinmasidir. Bu, miibahisenin
asasli  sabeblori movcud olduqda miiqavilonin vaxtindan avval
dayandirilmasina serait yaradir. Bundan olavs, toraflorin qarsiligh razilig ils
logvetmoays aqiq sokilde icaze verilmesi kod torofinden tam sokilda
tonzimlona bilmayan gozlonilmaz hallar (masalen, fors-major) tiglin mithiim

125 Oshani Seneviratne, The Feasibility of a Smart Contract “Kill Switch”, 8 (2024). Burada bax:
https://arxiv.org/pdf/2407.10302 (son baxis 14 sentyabr 2025).

126 Yeno orada, 7.

127 Yena orada.

128 Yeno orada, 3.

129 Yeno orada, 7.
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hiiquqgi ¢ixis yolu temin edir. Bu, texnoloji mahdudiyyatlari asas hiiquqi
prinsiplarls uzlagdiran miirakkab bir hiiquqi hall yolu ola bilar.!®

1. Miiqavilanin baglandigi1 yer va yurisdiksiya masalasi

Blokgeyn texnologiyasmin daxili, markezlasdirilmamis va qlobal tabiati
agilli miiqavilslar ti¢lin yurisdiksiyani shamiyyatli vo miirakkab bir problema
cevirir. 9nanavi kollizion hiiquq normalar1 osasen fiziki yerlagms,
vatandagliq ve ya yasayis yeri kimi cografi baglamalara asaslanir.'® Lakin
agill miiqavilslar tig¢lin bu enanavi baglamalar qeyri-kafi ve ya shamiyyatsiz
olur.

Miilki Macallonin 411.1-ci maddesine osasen, “agar miiqavilada onun
baglandig1 yer gostarilmayibsa, miigavila ofertant gondormis fiziki soxsin yasayis
yerinda va ya hiiquqi saxsin oldugu yerda baglanmis sayilir” 132 Bu norma miiqavile
hiiququnda srazi prinsipine asaslanir, yoni miiqavile konkret bir hiiquq
sistemina tabe olmaq ticlin miisyyan bir fiziki ve ya hiiquqi “baglanti
noqtasine” malik olmalidir. Lakin agilli miiqavilaler bu prinsipi kokiinden
doayisir. Onlar moarkeazlasdirilmomis sabakalords faaliyyat gostarir ve ¢ox vaxt
miiqavile teroflerinin cografi movqeyini, hiiquqi statusunu ve ya milli
moansubiyyetini miiayyanlasdirmak miimkiin olmur. Teraflor anonim ve ya
psevdonim istifadagilor kimi ¢ixis etdiklarine gors onlarin harada miiqgavile
bagladiglarin1 ve hansi yurisdiksiyaya tabe olduqlarim1 miisyyenlasdirmak
hiiqugi baximdan ¢atinlagir. Bu, snenevi miiqavile hiiququnda miihiim
sayilan iki anlayisla: miiqavilenin baglandig1 yer ves tatbiq olunan hiiquq
arasinda ciddi uygunsuzluq yaradir. Xiisusils, “Beynoalxalq xiisusi hiiquq
hagqinda” Azerbaycan Respublikasi Qanununun 25-ci maddasine gors,
toroflor miiqaviloya tetbiq olunacaq hiiququ miisyyon etmadikds,
miiqavilenin an six bagl oldugu 6lkenin qanunvericiliyi totbiq edilir.’ Agill
miiqavilolorde isa belo “slage moarkezi” movcud olmaya bilar, ¢iinki
miiqavilenin baglanmas1 ve icrasi blokgeyn {izerinds, yoni cografi mekan
anlayisindan kenar bir miihitds bas verir.

Naticads, bir agill1 miiqavils tizorinds miibahise yarandiqda hansi dovlatin
mohkamasinin bu miibahiseys baxmaga salahiyystli olmasi, yeni
yurisdiksiya masalasi aciq qalir. Masalan, bir torof Azarbaycanda, digar toraf
iso basqa bir 6lkade yasasa ve miiqavils blok¢eyn platformasinda baglansa,
bu halda ne “miiqavilenin baglandig1 yer”, no do “icra yeri” klassik moanada
miiayyon edilo bilmir. Bu, agilli miiqavilslarin fiziki yerlosmasinin olmamasi
vo toroflorin tez-tez psevdonim tebioti ilo bagli xiisusi kollizion hiiquq
normalarmin hazirlanmasmi taleb edacekdir. Bu sahade proaktiv

130 Tai, yuxarida istinad 8, 894.

131 Yuxarida istinad 3, 220.

132 Yuxarida istinad 115, mad. 411.1.

133 “Beynoalxalq xiisusi hiiquq haqqinda” Azearbaycan Respublikasi Qanunu, mad. 25 (2000).
Burada bax: http://e-ganun.az/framework/509 (son baxis 28 sentyabr 2025).
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ganunvericilik yanasmas1 “forum shopping”-in (bir torafin hiiquqi iddia va ya
miiraciat iiciin daha alverisli va ya 6z maraqlarima daha uygun bir mohkoma va ya
yurisdiksiya se¢mok  tagabbiisii)'* qarsisim1 almaq, agilli miiqavilslerin
beynalxalq serhadlar arasinda prognozlagdirila bilan icra qabiliyyatini tomin
etmok va global ragemsal ticarati va investisiyalar1 asanlasdirmaq tigiin kritik
ohamiyyat kasb edir.

2. Miigavilanin ananavi tafsir qaydalarinin agill miiqavilalara tatbiqi

Digaer bir vacib masalo kodun hiiqugqi izahi ils baglidir. Kodlasdirma dili
insan dilinden koklii sakilda farqglandiyi ticlin adi bir “magbul sexs” bu ciir
matnlari anlaya bilmir.!®® Buna gore de ingilis miiqavile hiiququnda tatbiq
olunan snanavi “magbul sexs” meyar: agilli miiqavilalar ticlin adekvat deyil.
Hiiquq adabiyyatinda ¢ixis yolu kimi “maqgbul proqramgi”, yoni kodlasdirma
biliyine malik sexsin perspektivinden yanasma taklif olunur. Bu yanagsmaya
asason, kodlagdirilmis miiddsalar els sorh edilmslidir ki, onlar1 proqramgi
icmanin standartlari, tacriibalari ve texniki mentiqi baximindan izah etmak
mimkiin olsun.!3¢

Lakin yalniz texniki gsarh kifayst etmir. Ciinki proqramcilarin izahi takca
kodun terctimasini deyil, ham de miisyyen deracads interpretasiyan: ehtiva
edir. Kod satirlarinin necoa garsiligh slagads isladiyini izah edarken miixtalif
proqramgilar farqli naticelara goals bilarlar. Bu ise mahkemsalarin rolu ils bagh
ciddi risk yaradir, ciinki hakimlar faktiki olaraq kodgularm verdiyi
interpretasiyadan asili vaziyyete diige bilarler.’” Bu veziyyet ilk baxigdan
digar texniki sahalarda, masalan tibbi ve ya miihandis ekspertizalarda oldugu
kimi mahkeamealarin miitaxassis raylerine ssaslanmas ile oxsar goriins biler.
Lakin agilli miiqavilalor kontekstindo bu asililiq daha darindir. Bels ki,
burada kodcular yalniz faktlar1 deyil, kodun mezmunu ve naticelerinin
hiiqugqi tofsirini miiayyen edir.

Buna gors da tekce “maqgbul proqramg¢i1” meyari il kifaystlonmak olmaz.
Olave olaraq giiclii bir kontekstual yanasma tatbiq edilmslidir. Yani
mohkama yalmiz kodun 06ziine deyil, hom do miiqavilonin baglanma
maqsading, taraflorin danigiglarina, kommersiya kontekstins ve miiqavils ila
bagli diger xarici amillors baxmalidir.’® Bu, xtisusils kodda texniki sehv vo ya
gozlenilmaz naticalar olduqda taraflerin real niyystini iize ¢ixarmaq tliglin
vacibdir.'®

134 Tamar Mskhvilidze, The Legal Nature of Forum Shopping in International Civil Procedure Law,
9 Law and World 92, 94 (2023).

135 Nick Hsu & Jagjit S. Sahota, Interpreting Smart Contracts: the Reasonable Coder and the need
for a Stronger Contextual Approach, 12 The Oxford University Undergraduate Law Journal
146, 162.

136 Yeno orada, 165.

137 Yeno orada, 166.

138 Yeno orada, 167.

139 Yeno orada, 173.
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Yalniz texniki tofsir miiqavileni baglayan teraflorin haqiqgi niyyetini tam oks
etdirmaya bilar. Buna gors de ikinci mearhslads daha giiclii bir kontekstual
tohlil aparilmalidir. Bu tohlil yalmiz kodun 6ziine deyil, hom da miigavilonin
baglanma sabablerinsg, teraflorin danisiglar prosesins, miiqavilenin shate
etdiyi kommersiya miihitins ve digar biitiin xarici amillara diqqat yetirir. Bu
yanasma kodun qiisurlu oldugu ve ya miibahisali maqamlari oldugu hallarda
adalatli naticelora golmoek {iiglin vacibdir. Bu ikili tefsir mexanizmi agilh
miiqavilelerin tehlilinde hiiquqi ve texniki aspektlori ahengdar sekilda
birlasdirir.'*

Biitin bu ziddiyyetlor bir araya goldikde Azarbaycanda ragemsal
igtisadiyyatin inkisaf1 {i¢iin vacib olan agilli miiqavilalarin tatbigine mane
olan bir baryer yaranir. Bu hiiquqi geyri-miisyyonlik yerli ve xarici
investorlar1 ¢okindirs, ragemsal innovasiyalar1 boga biler. Hiiquq va
texnologiya sahalorinin kasismasinds ixtisaslasmis kadrlarin ¢atismazhig: isa
bu problemlarin hollini daha da miirekkablesdirir. Ragemsal iqtisadi
alagalarin stiratls artdig: bir dovrde agilli miiqavilalor Azerbaycan {ig¢lin hoam
bu giintin praktik alati, ham da yaxin illerin raqabat iistiinliiyiins ¢evrils bilar.
Onlar miibadiloni avtomatlagdirir, amsaliyyat risklerini azaldir ve soffaflig:
artirir, lakin moévcud qaydalar: yazili forma ve imza, identifikasiya, oracle
moalumatlar1 ve transserhad icra masslaleri baximindan qgeyri-miisyyanliklar
indiki soraitde qagimilmazdir.

Notica

Agill miiqavileler ve ragemsal biznes razilagmalari siirstls miiasir iqtisadi
miinasibatlorin asas elementlarina gevrilir ve bu, qagilmaz bir tendensiyadr.
Bu miiqavilalerin goffafliq, siirst, tohliikesizlik ve avtomatlasdirma kimi
usttinliiklori onenavi mexanizmlarle miiqayisede daha effektiv hiiquqi
miinasibatlerin qurulmasi ticitin shamiyystli potensial teqdim edir.

Bu todqiqat gelacokda agilli miigavilalerin Azarbaycan qanunvericiliyinda
totbiqi zamani ortaya ¢ixa bilacak hiiquqi ve normativ naticelarin avvalcodean
miiayyenlasdirilmasi ve hiiquqi sistemin bu dayisikliklare adaptasiyasi tiglin
elmi asas yaradir.

Bununla bels, onlarin mévcud hiiquq sistemlarins, xiisusile Azarbaycan
kimi miilki hiiquq 6lkalarinds ugurlu inteqrasiyasi shamiyyatli problemlarlo
miisayiat oluna bilar. Movcud “Elektron imza ve elektron sanad haqqmnda”
Azarbaycan Respublikast Qanunu va Miilki Macalle elektron miiqavilelorin
taninmasi ti¢lin temal baza tomin etsa da, agilli miiqavilalarin yazili forma
toloblari ilo uygunlugu, toroflorin effektiv identifikasiyas1 ve yurisdiksiya
miirokkobliklari kimi kritik masalalor geyri-miioyyan olaraq qalir. Bu geyri-

140 Alj Kerimov, Legal Status of Smart Contracts in English Law and Azerbaijan Law, 23 (2019).
Burada bax:

https://www.researchgate.net/publication/349811644 Legal Status of Smart Contracts in
English Law_and Azerbaijan Law (son baxis 28 sentyabr 2025).
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miiayyenlik gelocok tatbiq marhslesinde hiiquqi bosluglarmn ve praktiki
ziddiyyatlerin yaranmasina sabab ola biler. Bels vaziyyatdes hiiquq sistemi
texnologiyanin arxasinca deyil, onunla paralel sokilds inkisaf etmalidir.

Azarbaycanin inkisaf etmakds olan bir igtisadiyyat kimi strateji movqeyi,
miilki hiiquq ananosi ile birlesarak hom unikal bir fiirsat, hom do shamiyyatli
bir problem toqdim edir. Reaktiv adaptasiya avezine proaktiv vo hartarafli
hiiquqgi islahat, kodlasdirilmig hiiquq sisteminds “kod qanundur”
paradigmasinin daxili risklorini azaltmagqla yanasi, agilli miiqavilalorden
iqgtisadi inkisaf ve beynalxalq inteqrasiya tigiin istifade etmok {i¢iin vacibdir.
Azoarbaycan miilki (kontinental) hiiquq sisteminds timumi miilki hiiquq
prinsiplarine etimad bu texnologiyalarin potensialindan tam istifade etmak
iiclin kifayat olmaya bilar. Buna gora dos natica sadace timumilasdirmali deyil,
Azarbaycanin reaktiv adaptasiyadan kenara ¢ixmaq ticiin strateji zaruratini
doa ifade etmalidir. Bu irsliye baxan yanasma 06lkeni 6z regionunda hiiquqi
texnologiya sahasinde lider movqgeyine gatiracok, bununla da, xarici
investisiyalar1 calb edacak, rogemsal iqtisadiyyatda istirakini genislondiracok
vo movcud hiiquqgi problemlari milli inkisaf {i¢lin shemiyyetli imkanlara
ceviracekdir. Bu baximdan gsalacek islahatlar yalniz terminoloji seviyyeads
deyil, ham da hiiqugqi institutlarin funksional uygunlasdirilmasi seviyyesinda
aparilmalidir. ©ks halda, texnologiyanin getirdiyi yeni realliglar movcud
hiiqugla toqqusacaq va totbigetmas prosesinde hiiquqi geyri-miiayyonlik
artacag.

Beloalikls, bu tadqigatin asas naticesi ondan ibaratdir ki, agilli miiqavilalarin
Azarbaycan hiiququna inteqrasiyas1 sadaca texnoloji yenilik deyil, ham da
hiiquqi diistincanin galacays uygunlasdirilmasi prosesidir.
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Cinayot miithakimasinda genetik
moalumatlarmn istifadasi: Yeni dovr, yoxsa
moxfiliye hiicum?

Mohin Skbarova”

Annotasiya

Miiasir dovrda genetik malumatlarim toplanmasi, saxlanmast va istifadasi hiiquq sisteminin
qarsisina yeni va miirakkab suallar cixarir. Biotibbi tadgiqat morkozlori va birbaga
istehlakctya yonalmis DNT test sirkatlori milyonlarla insanin genetik malumatim toplayir
va emal edir. Lakin an ciddi masala bu malumatlarin kim tarafindan, hans: maqsadlarla va na
godar miiddat arzinda istifado olunmasidir. Mohz burada hiiququn asas vazifasi
texnologiyanin imkanlar1 il insan hiiquqlarinin sarhadlori arasinda balans yaratmag olur.
Mogalada genetik malumatlarin cinayat miihakimasinda istifadasi iizra beynalxalg
tanzimloma va AIHM tacriibasi tohlil edilorok Azarbaycan —qanunvericiliyinin
tokmillasdirilmasi iiciin tokliflor irali siiriiliir.

Abstract

In the modern era, the collection, storage and use of genetic data pose new and complex
challenges for legal systems. Biomedical research centers and direct-to-consumer DNA
testing companies collect and process the genetic information of millions of individuals.
However, the most pressing legal issue lies in determining who uses this data, for what
purposes, and for how long. The core responsibility of law, therefore, is to maintain a balance
between the capabilities of modern technology and the boundaries of human rights. This
article examines international regulation and the jurisprudence of the ECtHR concerning
the use of genetic data in criminal proceedings and advances proposals for the improvement
of Azerbaijani legislation.
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Giris
tiasir dovrds, daha daqiq desak, informasiya asrinde sohiyys

sistemindo texnoloji innovasiyalar, siini intellekt alatlori

hesabma genetik malumatlarin toplanmasi ve emal1 olduqca
asanlasmagqla barabar, ham da aktuallasib. Bu prosesds ham ictimai, hom da
kommersiya subyektlari, o ciimladan biotibbi tedqgiqat markazlari ve birbaga
istehlak¢iya yonalmis DNT test sirkotlori milyonlarla fordin genetik vo
saglamliq malumatlarini toplayir, saxlayir ve otiiriir. Lakin bu tendensiya
hiiquqi miistovids ciddi problemlar yaradir. Bels ki, melumatlarn hans:
magsadlarle ve kim terafindan istifade edildiyi barads qgeyri-miiayyanliklar
meydana golir.! Homginin genetik malumatlar miiasir dovrds yalniz fordi
mahiyyat dasimir, eyni zamanda onunla alagali soxslarin ails tizvlarinin, hatta
golocok nasillarin bels maxfiliyine birbasa tesir gostarir. Bu xiisusiyyat
gostorir ki, genetik informasiya ananavi maxfilik anlayisindan forqlonir ve
onun moxfiliyini yalmz fordi miistovide izah etmok yetarli deyil. Bu
kontekstda irali siiriilon “slageli maxfilik” (relational privacy) nazariyyesina
asasen bir sexsin genetik malumatlarina dair garar yalniz hamin saxsin deyil,
genetik olaraq slagada oldugu fordlarin da saxsi hiiquqglarina tasir gostorir.
Bu isa maxfilik hiiququnun kollektiv komponentlarinin nazars alinmasini da
zoaruri edir.?

Bu yanasma Avropa Insan Hiiquqlari Mahkemasi ve Avropa ittifaqi Odalet
Mshkemasinin miivafiq gerarlarinda gisman sks olunmus, lakin halslik
kifayat gqoder normativ asas kimi gobul edilmamisdir. Genetik malumatin
golocak nosillore vo aile dairssine tasir imkanlar1 gosterir ki, yalmiz fordi
raziliq ve maxfilik hiiququnun dar menada totbiqi bu malumatlarin hiiquqi
miidafiasi ti¢lin kifayat etmir. Buna gore do genetik malumatlarin emal: tizra
hiiquqi ¢orgivalor tokco fordi raziliq ve soxsi muxtariyyet prinsiplorine
asaslanmamali, ham ds sosial, ailovi va bioloji slageler nazere alinmagqgla
formalasdirilmalidir ki, bu da miiasir hiiquqi tanzimlomads xiisusi shomiyyat

1 Kristi Harbord, Genetic Data Privacy Solutions in the GDPR, 7 Texas A&M Law Review 269,
271-272 (2019).

2 Réisin A Costello, Genetic Data and Right to Privacy: Towards a Relational Theory of Privacy?,
22 Human Rights Law Review 1, 2-4 (2022).
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dasiyir.? Genetik moalumatlarin qorunmasi sahasindeki moévcud sistem hom
texnoloji, hem de hiiqugi baximdan olduqca miirekkabdir. Raziliq
mexanizmlarinin  geyri-effektivliyi  ve  moalumatlarin tam  gokilds
anonimloagdirile bilmemasi ferdlerin maxfiliyini real olaraq temin etmir.
Bundan slave, miixtalif 6lkslords tetbiq olunan forqli hiiquqi normalar bu
sahada vahid beynoalxalq standartin formalagsmasina mane olur ve naticeds
genetik maxfiliyin qorunmasinda ciddi bosluglar yaranir. Yeni hiiquqi
miidafienin effektiv temin olunmasi {iglin normativ bazanm yalnz
texnologiyanin siiratine uygunlasdirilmas: deyil, cografi ferqlari de nazere
alaraq vahid ve saffaf sokilde qurulmasi vacibdir. Bels bir tanzimloma modeli
ham fardlarin hiiquqlarin1 miidafis edar, ham ds elmi va tibbi innovasiyalarin
etik ¢orcivode inkisafini1 tomin eds bilor* Bu moaqaloda cinayet
mithakimasinds genetik malumatlarin istifadesinin hiiquqi ve etik aspektlari,
tohliikesizlikla soxsi vo aile hayatina hormat hiiququ arasinda balansmn neca
gorunmali oldugu ve genetik malumatlardan sui-istifads hallarmin qarsisinin
alinmasi yollar1 arasdirilacaqdir. Maqale hom milli, ham da beynslxalq
hiiquqi tenzimlamsalari nazars almagqla, bu sahads movcud bosluglar1 ve
golacoak islahat ehtiyaclarini vurgulamagi hadaflayir.

I. Genetik malumat anlayis:

Genetik malumat anlayis1 nazeri miistovide insanin genetik kodunda aks
olunan, onun bioloji mahiyyatini va irsi kimliyini miisyyen eden fundamental
informasiya kimi saciyyalondirilir. Bu malumatin asasini insan orqanizminin
dezoksiribonuklein tursusunun (DNT) strukturu teskil edir. DNT-daki
ardicilliglar ise yalniz canli orqanizmin morfoloji ve fizioloji xiisusiyyatlarini
deyil, hem ds irsi 6tiiriilme mexanizmlarini miiayyesn edir. Notica etibarils,
genetik moalumat fordin bioloji soxsiyyetinin sabit, deyismez vo tokrarsiz
ifadasidir. Bu xiisusiyyetine gors, biohliquq nazariyyesinds genetik malumat
“fordi identikliyin bioloji niivasi” kimi gebul olunur vo insanin soxsiyyat
biitovlityliniin ayrilmaz elementi sayilir. Genetik malumatin mahiyyotini sirf
bioloji gostaricilerloe mehdudlasdirmaq da miimkiin deyil, o, eyni zamanda
informasiya dasiyicis1 kimi ¢oxseviyyali xarakter dasiyir. Hoamginin bu
moalumat statik informasiyadir, yoni ferdin genetik qurulusunu sabit formada
oks etdirir, digor torafden ise, o, dinamik ve prognostik xarakters malikdir.
Bu o demakdir ki, genetik malumat tekce cari bioloji veziyyseti deyil, hoam
ke¢misdoki genetik monsayi, ham de galacokds miimkiin bioloji dayisikliklori
(xostaliklore meyillilik, farmakogenetik reaksiyalar, irsi riskler) aks etdirir.
Yoni fordin DNT kodu onun bioloji tarixinin dasiyicist olmaqla, hoam do
golocokda bas veroa bilocok hadisalorin, masslon miisyyan genetik
mutasiyalarin ve ya irsi patologiyalarin ehtimalini miisyyenlosdirmayo
imkan verir. Bu xiisusiyyat genetik moalumati diger goxsi moalumat

3 Yeno orada, 4.
¢ Harbord, yuxarida istinad 1, 272.
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novlarindon kaskin sokilds forqlondirir. Nozari adabiyyatda bu sebabden
genetik malumat “prognostik xarakterli saxsi malumat” kimi tasnif olunur.

Bu termin onun hiiqugqi va etik statusunun miirakkebliyini izah edir. Bels
ki, fordin genetik moalumati hom 6z sahibi ii¢lin, hom do {iglincii soxslar
(s1gorta sirkatlori, isogotiiranlar, tibbi tadqiqat qurumlar: va s.) tiglin yiiksek
prognozlasdirici deyore malikdir. Belo bir mealumatin istifadesi insanin
golacak bioloji va sosial veziyyati barade naticalar ¢ixarmaga imkan verdiyi
iclin, o, maxfilik, raziliq ve malumatin maqgsadyonlii istifadasi prinsiplori ilo
ciddi gakilde tonzimlenmalidir. Natica etibarils, genetik malumatin anlayis:
biologiyanin predmetinden kenara ¢ixaraq hiiquqi, etik va sosial masuliyyat
sahalarinin kasismasinds yerlasir. Onun ke¢misi, bu giinii ve galacayi ahate
edan ¢oxOlciilii informasiya dasiyicis1 olmasi, bu melumat néviinii miiasir
hiiququn an hassas tanzimlema obyektlsrinden birine ¢evirir.®

Digar bir vacib magam ondan ibaratdir ki, genetik mslumat anlayis1 takca
bioloji deyil, hem da sosial ve ailevi baximdan desrin mena dagiyir. Bir sexsden
gotiirtilan genetik malumat yalniz onun hagqinda deyil, ham ds ails tizvleri
va qohumlar1 barads miihiim mslumat verir. Buna gors genetik malumat
fordi deyil, paylasilmis xarakter dasiyan informasiya hesab olunur. Masalen,
bir insanin genetik testinin naticalori onun valideynlari, baci-qardaslar1 ve
golocok oOvladlar1 haqqmnda da miieyyen bilgiler ortaya cixara bilar. Bu
sobabdean genetik malumatin dyrenilmasi yalniz fordin deyil, eyni zamanda
ailasinin va galacak nasillarinin hiiquqlarina da tasir gosterir. Notice etibarils,
genetik malumatin qorunmasi tokca soxsi maxfilik masalasi deyil, ham da
Umumi sosial ve etik masele kimi qiymsatlondirilmalidir.® Hiiqugqi
konsepsiyada iso genetik molumat fordin iradesinden asili olmayaraq
movcud olan, lakin onun hiiquqi statusunu ve saxsi hoyat sferasimni miiayyan
edan informasiya novii kimi gabul edilir. Bu, klassik soxsi malumat anlayisini
genislondirir, ¢linki genetik malumat yalmiz foerdi badens aid informasiyamn
deyil, ailo {tizvlerine, irsi xotlora ve goalocek nosillore ds yoOnslon
bioinformasiya xarakteri dasiyir. Beloliklo, genetik malumat fordin “soxsi
hayati”ni1 fiziki manada deyil, genetik makan ve zaman daxilinds qoruma
zaruratini yaradir. Hiiquq burada yalniz malumatin maxfiliyini deyil, ham da
onun tehrif olunmadan, manipulyasiyasiz, elmi asaslarla islonmasini tomin
edon normativ miihitin formalagsmasimi hadaflayir.” Bu aspektds genetik
moalumat hiiquqi miistovide hem gexsi hiiquqlarm, heam ds ictimai
tohliikasizliyin kesisma noqtesinde dayanir. Genetik malumat anlayismnimn
hiiquqgi dayari onun insan layagstinin ayrilmaz hissesi kimi gobul olunmasi

5 Bartha Maria Knoppers, Genetic Information and the Family: Are We Our Brother’s Keeper?, 20
Trends in Biotechnology 85, 85 (2002).

6 National Human Genome Research Institute, Genetic Information Nondiscrimination Act

Patient Resource. Burada bax: https://www.genome.gov/sites/default/files/media/files/2020-
09/GINA _patient resource.pdf (son baxis 3 mart 2025).

7 Convention on Human Rights and Biomedicine, mad. 10 (1997).
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ilo tamamlanir.® Hiiquq elminds bu malumat fardin “6z badenins va
moalumatina sahiblik” hiiququnun terkib elementi sayilir.” Genetik kodun
hiiquqi deayaeri ise ondan irsli galir ki, bu kod iizarinds nazarst yalniz elmi vo
tibbi maqsadlarle deyil, ham ds hiiquqi taninma, adalst miihakimasi ve
cinayot arasdirmasi kontekstlorinds istifade olunur. Bels voziyyatds hiiquq
iki maqgsad arasinda balans axtarir: bir terafden, genetik malumatdan ictimai
maraq namina istifade (moasealon, adliyys genetik ekspertizas: tiglin), digar
torafden ise fordin genetik maxfiliyinin qorunmasi.'® Buna gore do genetik
moalumat anlayist hiiquqi tshlilde ham obyekt (malumat formasi), hem
subyekt hiiququ (sexsi hayatin terkibi), hem do ictimai moasuliyyet
elementlarini 6ziinde birlegdiran c¢oxlayli normativ kateqoriya kimi geabul
edilir.!

II. Genetik malumatlarin tonzimlanmasins dair
hiiquqi ¢arciva

Biitiin bunlar genetik malumatlarin hiiquqi statusunun, qorunma
soviyyasinin ve hiiquq subyektlorinin miidafie mexanizmlarinin aydin
sokilde miiayyan olunmasimi zoruri edir. Bu baximdan, Avropa Surasinin
“Insan Hiiquqlar1 ve Biotibb hagqinda Konvensiyas1” (Oviedo Konvensiyasi,
1997) ve onun “Genetik testlorlo bagl insan hiiquqlarinin qorunmasma dair
Olava Protokolu” (2008) genetik malumatlarin hiiquqi tomolini formalasdiran
asas beynalxalq senadlorden hesab olunur, genetik moalumatlarin miixtslif
sahoalarda istifadesine dair Avropa Surasmin “Mslumatlar Miihafizesi iizrs
Umumi Qaydas1”(2016), ABS-da gobul olunan “Genetik Malumatlarin Qeyri-
Diskriminasiya” Qanunu kimi hiiquqi aktlar mévcuddur.

A. Oviedo Konvensiyasi1 vo Olava Protokol

Genetik  molumatlarin  hiiqugi  statusunu  tenzimlsyen Oviedo
Konvensiyasi insan hiiquglar1 ve biotexnologiyanin tatbiqi arasinda balansi
gorumaga yonalmis ilk beynslxalq hiiquqi senad olaraq, genetik
molumatlarin istifadesine dair bezi prinsiplori ehtiva etsa ds, bu
moalumatlarin aydin ve daqiq hliquqi terifini taqdim etmir. Konvensiyanin 12-
ci maddasinda geyd olunur ki, genetik testlor yalniz saglamliq maqsadlari
ticin hayata kegirils, o ciimladan tibbi va elmi ehtiyaclara yonolik istifads
oluna bilar. Bu, genetik malumatlarin yalniz biotibbi kontekstds nazerden
kecirildiyini gostorir ve onlarin diger sahslords tetbigine dair hiiquqi
istiqamat vermir. Homginin test naticalorinin saxsin hiiquqi statusuna tesiri,
hiiquqi natice dogurma potensiali, habels genetik malumatlarin saxlanmas;,

8 Universal Declaration on the Human Genome and Human Rights, mad. 3-6 (1997).

9 Council of Europe, Protection of Health-Related Data - Recommendation CM/Rec(2019)2, §
4-7 (2019).

10 Yena orada, § 13.

1 Yens orada, § 11.
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ottiriilmasi vo emali ilo baghh konkret mexanizmlor Konvensiyada
aydmlasdirilmamigdir.’? Lakin Oviedo Konvensiyasina alave edilmis “Insan
genetik malumatlarinin istifadssine dair 2008-ci il 9lave Protokol” genetik
molumatlarin hiiquqgi tenzimlonmasini daha deaqiq ve sistemli ¢orgiveya
salmaq moaqgsadi dasiywr. Protokol genetik molumati gsoxsin irsi
xiisusiyyotlarini aks etdiren, onun saglamliq vaziyyeti barads bilgiler veran
va asasen tibbi magsadlarls istifade olunmali malumat kimi miisyyen edir.
Senadin 2-ci maddaesinda genetik testlarin maqgsadi aydin sokilds izah olunur
vo geyd edilir ki, bu testlar insanin irsi xiisusiyyatlarini miisyyenlasdirmak,
tibbi diagnostika aparmagq, saglamliq risklerini giymoatlondirmoak va elmi
tedqgiqatlar hayata kecirmoek magsadile hayata kegirile biler. Bu yanasma
genetik malumatin hiiqugqi tebistine dair iki miihiim natice dogurur. Birincisi,
bels moalumat yalniz tibbi diagnostika vasitesi kimi deyil, ham ds fardin
identifikasiyast ve hiiquqlarinin qorunmas: ilo six bagli olan xiisusi
kateqoriya kimi taninir.”® Ikincisi, Protokol genetik malumatin istifadesini
maxfilik va fordi raziliq prinsipleri ilo mehdudlasdiraraq, onun etik ve hiiquqi
sarhadlarini miisyyenlagdirir. Bels ki, ©lavs Protokol, hamginin 4-cii ve 11-ci
maddoalerds genetik melumatlarmn toplanmasi, islonmesi ve saxlanilmasi
zamani soxsin raziligmin alinmasi, maxfiliyin qorunmasi ve bu malumatlarin
toyin olunmus maqgsadden kenar istifades edilmamasi ils bagli konkret hiiquqi
ohdaliklor miisyyen edir. Belalikls, Protokol genetik malumatm hiiquqi
mahiyyatini daha deqiq miisyyenlasdirir ve onun fardin fundamental
hiiquglar1 ilo alagesini daha agiq sokilde ortaya qoyur. Bu torif genetik
moalumatlarin istifadesini biotibbi moaqsedlarle mahdudlagdirir ve onun
hiiquqi, inzibati vo ya kommersiya yoniimlii totbiq sahalorini Protokolun
tonzimloma predmetindoen kenarda qoyur. Lakin bu yanasma genetik
moalumatlarin miiasir dovrde multifunksional xarakter dasidig: reallig1 ilo
ziddiyyat togkil edir. Moasalon, Protokolda isladilon  “risklerin
giymatlendirilmasi” anlayis1 sirf tibbi kontekstds, yeni fordin genetik
meyillarinin xastaliklars qarsi hassasliginin miisyyoanlasdirilmasi manasinda
basa diistiliir. Bu, mahiyyat etibarils profilaktik tibbi magsad hesab edilir ve
sohiyya xidmati ilo mahdudlasir. Buna gore do “golacak risklarin tohlili”
Protokol ¢arcivesinde tibbi magsadli istifadse kimi giymetlondirilir. Bunun
oksino, genetik malumatin cinayet prosesi, valideynliyin miisyyon edilmosi
vo ya miqrasiya nazareti kimi hallarda identifikasiya maqgsadils istifadesi artiq
geyri-tibbi maqsadloar kateqoriyasina aid edilir. Bu hallarda genetik malumat
bioloji deyil, hiiquqi faktin siibutu funksiyasin1 dagiyir. Protokolun 1-ci ve 3-
cii maddoalori onun tatbiq dairesini yalmiz sehiyye maogqsadlori ils

12 Bax: yuxarida istinad 7.

13 Additional Protocol to the Convention on Human Rights and Biomedicine, concerning
Genetic Testing for Health Purposes, mad. 2 (2008). Burada bax:
https://rm.coe.int/1680084824 (son baxis 3 mart 2025).

14 Yeno orada, mad. 4, 11.
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mohdudlasdirdigindan, identifikasiya yontimlii bu kimi istifade hallar1 onun
tonzimetmo predmetinden kenarda galir.’> Bu mahdudluq hiiquqi praktikada
bir sira normativ ziddiyyetler yaradir. Masslen, cinayat proseslarinde DNT
stibutlarinin toplanmasi va saxlanilmasi zamani heamin msalumatlarin tibbi
xarakter dasiyib-dasimadig1 barade hiiquqi miibahisaler yaranir. 9ger bu
moalumat tibbi magsadls alds edilmayibss, 0 zaman Protokolun qoruma rejimi
ona tatbiq edilmir, bu ise fordin genetik maxfiliyinin hiiquqgi teminatinda
bosluq yaradir.

B. Umumi Malumatlarin Qorunmasi Reqlamenti

Oviedo Konvensiyas1 genetik moalumatlarin  qorunmasina dair
fundamental hiiquqi prinsiplori miiayyanlasdirse ds, Avropa ittifaql
mokaninda bu sahanin praktik ve institusional tanzimlenmasi asasan Umumi
Mslumatlarm Qorunmasi Reqlamenti (General Data Protection Regulation —
GDPR, Regulation (EU) 2016/679) vasitesilo hayata kegirilir. GDPR genetik
moalumat xiisusi kateqoriyal1 soxsi melumat kimi tasnif edir ve onun emalini
“fardin bioloji va irsi xiisusiyyatlorini miiayyon edon unikal moalumat” kimi
xarakterizo edir.’® Bu tesnifat genetik malumati adi sexsi melumatlardan
forglondirir vo onun emalina garsi daha yiiksak hiiquqi qoruma seviyyasi
totbiq edir. GDPR-in 9-cu maddasine asasen, genetik malumatlarin emal
yalniz istisna hallarda ve asagidaki prinsiplarin tomin olundugu sertloerle

mimkiindiir:
1. fordin agiq vo moalumath razihigy;
2. ictimai maragq, elmi va ya tibbi tadqiqat maqgsadi;
3. shamiyyatli ictimai saglamliq maraqlar1 ve ya profilaktik tibb

kontekstindas zarurat.”

“Aciq ve malumatl raziliq” anlayist GDPR-in 7 ve 9-cu maddalsrinds
konkretlasdirilir. “A¢iq raziliq” (explicit consent) — fordin malumatlarmin
emalma aydin, konkret vo tasdiglayici ifade ilo raziliq vermasini nazarde
tutur.’® “Mbalumatli raziliq” (informed consent) ise bu raziligin fordin
moalumatin emalinin magsadleri, naticalari, risklari vo otiirtilme mexanizmlari
haqqinda tam msalumatlandirilmas: asasinda verilmasini talab edir.’ Yoni
fordin sadace raziliq bildirmesi kifayst deyil. O, genetik malumatin hansi
magsadla, kim torafindon va hansi naticalor dogura bilacok sokilds istifada
olunacagini bilmalidir. Bu prinsipin tistiin torafi ondan ibaratdir ki, fordin 6z
genetik malumati tizerinde gerarverms salahiyyoti (autonomiya hiiququ)
gorunur. Lakin manfi torafi, xiisusile da praktiki miistovide bu raziligin tam

15 Yeno orada, mad. 1, 3.

16 General Data Protection Regulation, preambula (34) (2016). Burada bax: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679 (son baxig 3 mart 2025).
7 Yeno orada, mad. 32.

18 Yeno orada, mad. 7.

9 Yeno orada, mad. 9.
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moalumatli sokilds verilib-verilmamasinin yoxlanmasmin ¢atinliyidir. Ciinki
genetik tadqiqatlar ve ya melumat bazalari ¢ox vaxt miirakkeb texnoloji
proseslara asaslandigindan, ford aslinde malumatinin galacak istifadasinin
blitiin miimkiin naticelerini avvealcedan qgiymsatlondirs bilmir. Bu ise
“malumatl raziliq” prinsipinin formalliga ¢evrilmasi riskini yaradir.?> GDPR
hamginin magsad moehdudiyysti (purpose limitation) ve msalumatin
minimallasdirilmasi (data minimisation) prinsiplerini tetbiq etmoakls genetik
moalumatlarin sui-istifadesinin qarsisin1 almaga calisir. Bu prinsiplara gors,
genetik moalumatlar yalniz legitim, konkret ve qanuni magsadlar {iciin
toplanmali, hemin magsadler dayisdikds ve ya artiq zerurst qalmadiqda emal
prosesi dayandirilmalidir.?’ Qaydalar hemg¢inin malumatlarm qorunmasi
iclin texniki vo tagkilati todbirlerin tetbiqini zeruri hesab edir. Bunlara
anonimlasdirms, mahdud giris sistemleri ve moalumat tahliikssizliyi iizrs
audit prosedurlar1 daxildir. Bu yanasma genetik malumatlarmn yalmz fordi
raziligla toplanmasimi deyil, ham ds onlarin saxlanilmas: ve Otiiriilmesi
morholasinds risklarin azaldilmasini toamin edir.22 Umumilikds iss GDPR-in
asas ustiinlityti ondadir ki, o, genetik malumat1 yalniz biotibbi kontekstda
deyil, ham ds msalumat hiiququ va insan hiiquglar1 kontekstinde qoruyur.
Belaliklo, fordin genetik identifikasiyasi ilo bagli hiiquqlar (masslon, soxsi
hayatin toxunulmazlifi, malumat tizerinds nazaret, unudulmaq hiiququ)
imumi insan hiiquglar1 sistemine inteqrasiya olunur. Lakin tengid edilon
maqam ondan ibaratdir ki, Qaydalarda genetik melumatlarm elmi va
kommersiya moagqsadli istifadasi arasindaki serhadler kifayst qoder aydin
miioyyen edilmemisdir. Bu ise melumatin yeniden emalma dair legitimlik
giymotlondirilmasini ¢atinlagdira va fordi raziligin hiiquqi etibarliligina tosir
gostoro biler.

GDPR ¢ar¢ivesinda bioloji malumat vo genetik malumat anlayislar: bir-
birinden ham meazmun, hem maqgsad, ham ds hiiquqi qorunma saviyyasine
gora farqlenir. Bioloji malumat insanin fiziki va ya psixoloji saglamligi barads
informasiyan1 ifads edir vo orqanizmin cari vaziyyetini xarakterizo eden
gostaricilari, masalen qan tezyiqi, laborator analiz naticeleri, iirak fealiyyeti
vo diger fizioloji parametrlori ohato edir. Bu malumatlar, asasen, tibbi
diagnostika ve miialice magsadils toplanir ve “saglamligla baghh malumat”
(health-related data) kimi tenzimlonir.® Bioloji malumat fardin
orqanizmindaki funksional proseslors dair mealumat veran, lakin onun irsi
xiisusiyyotlorini birbasa miioyyen etmoyon mslumat noviidiir. Genetik
moalumat ise fordin irsi ve ya sonradan qazanilmigs genetik xiisusiyyatlorini
oks etdiran, bioloji niimunsalarin (qan, tiipiircek, toxuma va s.) molekulyar
analizi neticesinds alde olunan informasiyadir. Bu melumatlar insanin

20 Yenoa orada, mad. 4(11), 7.

21 Yena orada, mad. 5.1.(b), 5.1.(c).
22 Yeno orada, mad. 32.

2 Yeno orada, mad. 4(15), 9.2.(h).
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fizioloji ve saglamliq veziyysti haqqinda unikal bilgilar toqdim edir* ve
fordin identifikasiyasina, ailo alagalorinin miisyyen edilmasine vo irsi xastalik
risklorinin prognozlasdirilmasina imkan verir.?

Genetik malumatlarin cinayast miihakimesinda istifadasinin hiiquqi bazas:
iso bioetika va sohiyyas hiiququndan deyil, birbasa insan hiiquqlar: hiiququ
vo cinayat-prosessual hiiququn legitim maqsadlori sistemindan irali golir.
Avropa Insan Hiiquglar1 Konvensiyasinin 8-ci maddesi bu mosalods asas
hiiquqi dayag: teskil edir. Homin maddaye gors, her kasin goxsi ve aile
hayatna hormet hiiququ var, lakin bu hiiquga “ictimai tahliikssizlik,
cinayatlarin qarsisinin alinmasi ve adalat miithakimasinin hayata kegirilmasi”
moagsadi ilo ganunla miieyyen edilmis, zeruri ve proporsional hallarda
miidaxils edile bilor. Bu normadan ¢ixan natice budur ki, genetik malumatmn
cinayat prosessinds toplanmasi ve emal ferdi maxfilik hiiququna miidaxils
sayilsa da, bu miidaxile ictimai maraqla asaslandirildigr ve qanunla
tenzimlandiyi halda hiiquqa uygun sayilir.?

Avropa Surasmin Recommendation No. R(92)1 senadi bu sahads normativ
baza yaradan ilk aktlardan biridir. Burada gosterilir ki, DNT analizlsrinin
cinayat aragdirmalarinda istifadasi yalniz qanuni istintaq maqsedlari ligiin va
mohkeme noezareti altinda hayata kecirilo bilor.”? Eyni zamanda bu
moalumatlarin basqa maqsadlerls istifadesi ve ya geyri-miisyyen miiddate
saxlanmasi qadagan olunur. Interpol DNA Database Guidelines (2015)%* va
European Network of Forensic Science Institutes (ENFSI) Recommendations
(2022) senadlori do oxsar yanasmani gobul edarak, genetik malumatlarin
yalniz identifikasiya ve sitibut teminati moagqsedils, moaxfilik prinsipi
cor¢ivasinda istifade edilmasini talob edir.?

III. Cinayat mithakimasinda genetik malumatlardan

necd va na li¢iin istifads edilir?
Genetik malumatlarin genis sokilds istifade olundugu va bir o godar da
miizakira olundugu sahslarden biri cinayest miithakimasidir. Bir ¢ox hallarda

24 Yeno orada, mad. 4(13).

% Yeno orada, preambula (35).

2% Daha atrafli bax: European Court of Human Rights, Guide on Article 8 of the European
Convention on Human Rights (2021). Burada bax: https://ks.echr.coe.int/web/echr-ks/article-
8 (son baxig 3 mart 2025).

27 Daha atrafli bax: The Use of Analysis of Deoxyribonucleic Acid (DNA) within the
Framework of the Criminal Justice System (1992). Burada bax:
https://search.coe.int/cm?i=090000168062df77 (son baxis 3 mart 2025).

28 Bax: Interpol, Best Practice Principles: Recommendations for the Establishment of a
National DNA Database (2015). Burada bax: https://share.google/EgIFL.2MaZuxNzWenw
(son baxis 3 mart 2025).

» Bax: European Union's Internal Security Fund, Best Practice Manual for Human Forensic
Biology and DNA Profiling (2022). Burada bax: https://enfsi.eu/wp-
content/uploads/2022/12/ENFSI-DNA-BPM-03.pdf (son baxis 3 mart 2025).
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cinayot miithakimasinds genetik malumatlardan istifade dedikds, cinayet
hadisesi ¢ercgivesinda cinaysti toreden sexsin bu msalumatlar vasitasile
miioyyen edilmesi nezerds tutulur. Genetik moalumatlarin cinayat
mithakimasinds istifadasi isa yalniz siibhslilorin tapilmasi ilo mahdudlagmur.

Cinayat miithakimoesinde genetik malumatlarin tohlili esasen DNT
tizarindo qurulu DNT hiiceyralorinin niivesinda yerlosan ve orqanizmin
biitin irsi malumatini dasiyan molekuldur. O, fardlerin bioloji
xtisusiyyetlarini, irsiyyatini ve bazi xastsliklors meyilliliyini miiayyon etmoayo
imkan verir. Bununla yanasi, genetik mslumat yalniz DNT ilo mshdudlagmur,
o ham do mesaj¢1 vo ribozomal RNT (Ribonuklein tursusu), mitoxondrial
DNT ve digar bioloji materiallarda moévcuddur. RNT gen ifadasini oks
etdirorok hiiceyrade hansi ziilallarin istehsal olundugunu gostarir ve
fordlarin bioloji profillorinin daha atrafli tahlilins imkan verir. Bu miixtalif
dasiyicilar genetik malumatin ham identifikasiya, hom da genetik alagalarin,
soy ve ailo miinasibatlerinin miisyyanlagdirilmasi {i¢iin genis imkanlar
toqdim edir. Belalikls, genetik malumatlar orqanizmde miixtalif dasiyicilar
vasitasile otiiriiliir ve cinayst miihakimasinds fordlerin identifikasiyas: vo
alagalerinin miisyyenlagdirilmasi liglin asas rol oynayir.

A. Cinayot yerindon genetik niimunslarin toplanmasi va

tohlil prosedurlan

Genetik malumatlarin cinayatlarin agilmasinda istifadasi tigiin ilk marhals
cinayat yerindon niimunslarin: qan, tiikler, tiik koklori, sperma, dari
hiiceyroalori vo diger bioloji materiallarin toplanmasidir. Niimunalerin
doyismamasi va kontaminasiyaya ugramamasi iiciin steril alatlordan istifads
olunur, har niimune ayrica qablagdirilir ve laboratoriyaya gondorilir.
Laboratoriya marhoalasinde STR (Short Tandem Repeat) vo SNP (Single
Nucleotide Polymorphism) markerlari vasitasilo niimunaler analiz edilir. STR
markerlari qisa, tokrar olunan nukleotid ardicilliqlarindaki farqglari gostarir vo
fordlorin unikal genetik profillorinin yaradilmasmi tomin edir. SNP
markerlari ise tok nukleotid deyisikliklarini askar edarak fardler arasindaki
genetik forgliliklori miisyyan edir vo soy, qohumluq vo genetik xastalik
risklarinin tahlilinds miihiim rol oynayir. Cinayast-prosessual baximdan STR
vo SNP markerlarinin totbiqi yiiksek shomiyyet dasiyir. STR markerlori
cinayet arasdirmalarinda daha genis istifade olunur, ¢linki fordlar arasinda
yliksok forqlilik gostorir ve malumat bazalarinda miiqayise tiglin uygundur.
SNP-lar iso genetik soy vo aile alagalarinin miiayyen edilmasinds, hamginin
DNT axtarislar: vo mohkomso todqgiqatlarinda asas vasite kimi ¢ixis edir.*®

Digar bir marhals DNT profilinin miiqayisasi ve interpretasiyasidir. Profil
milli ve beynalxalq DNT verilonlor bazalar1 ilo miiqayise edilir. Bels ki,
cinayatkarm buraxdigi DNT izlari toplanaraq STR ve ya SNP markerlarina

% Roland Ah van Oorschot et al., Forensic Trace DNA: A Review, 1 Investigative Genetics 1, 14
(2010).
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asaslanan profillar yaradilir. Bu profillar hiiqug-miihafize orqanlarimin milli
DNT verilenlar bazalarinda saxlanilir va cinayet islerinin tez halline komak
edir. Mosalan, ABS-do Milli DNT Indeksi (NDIS) vo CODIS sistemi 1998-ci
ilden faaliyyat gosterir ve 20,6 milyon STR profilini shate edir, Boytiik
Britaniyada isa 1995-ci ildon milli DNT verilonlar bazasinda 7,1 milyon STR
profili mévcuddur. Ugiincii taraf sirkatlar de, masalon AncestryDNA (ABS,
2012, SNP, 23 milyon profil), 23andMe (ABS, 2006, SNP, 14 milyon profil) vo
MyHeritage (israil, 2003, SNP, 7,4 milyon profil) SNP markerlorins asaslanan
profillor yaradir. Bu bazalar cinayst arasdirmalarinda hiiquq-miihafize
organlar: {i¢iin mithiim resurs kimi ¢ixis edir, eyni zamanda transserhad
amokdasligda da rol oynayir.*® Homginin onu da vurgulamaq lazimdir ki,
hiiqug-miihafize orqanlarinin imkanlarindan asili olaraq, agar selahiyyatli
soxslar sozligedan bazalarla igloyarken uygunluq tapmazlarsa, o zaman onlar
miivafiq  qanunvericiliklo ~ destoklondiyi =~ teqdirds, = kommersiya
laboratoriyalarindan da istifade eds bilerlor. GEDmatch PRO,
FamilyTreeDNA (FTDNA) vo DNA Justice 6z databazalarmin bu magsadle
istifadesine agiq sokilde icaze vermisdir. Bununla bels, biitiin 6zal sirkatlor
hiiqug-miihafize orqanlarmin cinayst aragdirmalarinda 6z DNT msalumat
bazalardan istifade etmasina raziliq vermir.

Genetik malumatlarin hiiquqi baximdan tehliikesizliyini temin etmoak
tclin texniki tahliikesizlik tadbirlari asas rol oynayir. Bu tedbirlers niimuna
olaraq mealumatlar anonimlasdirils ve sifralana biler ki, yalniz ekspertizaya va
hiiqug-miihafize orqanlarmma aid moagqgsadlar tiglin istifade olunsun. Bu
yanagma hamgcinin beynoalxalq standartlara uygun olaraq, sexslerin genetik
moalumatlarinin gizliliyini tamin edir vo hiiquqi miibahisalards asasl miidafia
mexanizmlarinin movcud olmasina gerait yaradir. Eyni zamanda malumat
bazalarina girisin mahdudlasdirilmasi va girislorin geydiyyatinin aparilmasi
moalumatlarin tahliikasizliyini artirir, eloco do mslumatlarin pozulmasi ve ya
icazesiz paylasilmasi hallarinda moasuliyystin miisyyanlegdirilmasini
miimkiin edir.?

B. Cinayat miihakimasinda genetik malumatlardan

istifadanin iistiinliiklari v risklari

Genetik malumatlar istifadenin tistiinltiyti ilo bagh ilk olaraq vurgulamagq
lazimdir ki, xtisusile STR va SNP profilleri, miiasir cinayst mithakimasinda
an gliclii stibut vasitalarinden biri kimi gebul olunur. Bu mealumatlar insanin
genetik qurulusunda ytiksek deracode fardilosmis ve doyismez gostaricilor

31 Chang Lu et al., A Survey of Direct-to-Consumer Genotype Data, and Quality Control Tool
(GenomePrep) for Research, 19 Computational and Structural Biotechnology Journal 3747,
3749 (2021).

% Bax: S. and Marper v. The United Kingdom, ECtHR No. 30562/04, 30566/04 [bundan sonra
S. and Marper isi] (2008). Burada bax: https://hudoc.echr.coe.int/fre?i=001-90051 (son baxis 3
mart 2025).
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oldugu tigtin ham fardlarin bir-birinden ayird edilmasinds, ham do miisyyan
hadisalarin hiiquqi baximdan aragdirilmasinda miihiim rol oynayur.®

Hiiqug-miihafize orqanlar1 tigtin en mithtim tstiinliiklarden biri de cinayat
yerinds tapilan namalum DNT niimunslorinin identifikasiyas1 imkanmnin
yaranmasidir. Hadiss yerinden toplanan DNT niimunoalori milli va
beynolxalq genetik malumat bazalarinda saxlanilan profillarls miiqayise edilo
bilor. Bu ciir miiqayisaler naticesinds, niimunenin sahibinin kimliyi, ya da
onun yaximn bioloji qohumlar1 miisyysan edile bilor. Bu metod, hom da
residivistlorin, yeni avveller cinayat toratmis sexslarin yeniden cinayat
toratmosi halinda onlarin daha asan askarlanmasina gerait yaradir. Ovvalki
cinayatlordan toplanmis DNT malumatlari ils yeni hadisalardaki niimunalar
arasinda olage qura bilirlor. Mahz els bu sebabden do bazen cinayeatkar
moalum oldugu halda da hamin soxsin genetik malumatlar1 alinir, yoni bir nov
maqgsad maksimum deracads timumilikde cinayaste yaxinlig1 olan sexslara
alcatimliligr tomin etmoakdir. Belalikls, ham hiiqug-miihafize orqanlar ticiin
istintaq prosesi daha stiratli ireliloyir, hem da cinaystkarin comiyyat iiglin
yaratdi8: real tohliikeni daha tez aradan qaldirmaq imkan yaranir.?

Bir ¢ox hallarda genetik malumatlarin saxlanmasi va istifadasi, avvaller
sohvon mohkum edilmis soxslorin barast qazanmasina ve illorlo habsda
qalmis tagsirsiz gaxslerin azadlifa ¢ixmasmna imkan yaratmisdir. Masslen,
cinayot yerinden gotiiriilmiis bioloji niimunalarin sonradan DNT malumat
bazalar1 ils miiqayisasi naticesinds, avvallor yanlis soxse aid edilmasi
agkarlanmis, ittthamlar aradan qaldirilmis ve haqiqi cinayatkarlar miisyyan
edilmisdir. Bu proses ham adalatin barpasi, hem de hiiquq-miihafize
organlarmin etibarliligmin artirilmas: baximindan miihiim shamiyyot kasb
edir.

Eyni zamanda, genetik stibutlarin istifadessi hiiquq sisteminda prosedur
soffafligin1 tomin edir ve mehkems gorarlarmin elmi asaslarla verilmasins
sorait yaradir. Ovvaller yalniz sahid ifadslarins, gismen siibutlara ve ya
siibhali forziyyolars asaslanan mahkoma gorarlari, DNT testlorinin tatbigqi ilo
daha daqiq ve obyektiv sakilde giymsatlondirils bilir. Bu yanasma hem ds
hiiquqi sohvlerin tokrarlanmasinin qarsisini  alir, teqsirsiz soxslarin
hiiquglarin1 qoruyur ve meahkams sistemine qars: ictimai etimadi artirir.®

Bundan olave, genetik moalumat bazalar1 itkin diismiis soxslorin vo
namalum insan qaliglarinin identifikasiyas: {igiin do miithiim shamiyyat

3% Saisha Nayyer & A K Jaiswal, DNA Profiling in Forensic Investigation, 8 IP International
Journal of Forensic Medicine and Toxicological Sciences 14, 16 (2023).

3% Daha atrafli bax: Anne Sofie Tegner Anker et al., The Effects of DNA Databases on the
Deterrence and Detection of Offenders, 13 American Economic Journal: Applied Economics 194
(2021).

% Daha atrafl bax: Gerald Laporte, Wrongful Convictions and DNA Exonerations:
Understanding the Role of Forensic Science, 179 National Institute of Justice Journal 1 (2018).
Burada bax: https://www.ojp.gov/pdffiles1/nij/250705.pdf (son baxig 3 mart 2025).
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dasiyir. Masalon, INTERPOL terafinden hayata kegirilon “I-Familia” layihesi
bu istigamatda beynalxalq miqyasda faaliyyat gostarir. Bu layihs miixtalif
Olkalorin DNT verilonlor bazalarin1 birlasdirarak, itkin soxslorin ailo
tizvlerinin genetik profilleri ilo namalum qaliglar arasinda uygunluq axtaris:
aparir.’

Cinayat miihakimesindo genetik moalumatlardan istifads cinayst
mithakims icraatin1 aparanlar ve comiyyetin diger fardleri {i¢iin iistiinliiklar
yaratsa da, hamginin cinayaot prosesi ¢or¢givasinds genetik malumatlar: alinan
soxslar va onlarm qohumlari ticiin ciddi riskler ds torada bilir. Bels ki, cinayat
asnasinda yalmz siibhslinin deyil, hom do onun qohumlarinin genetik
materiali agkar olunduqda, ailovi DNT uygunlugu vasitasils soxs barasinde
ilkin ehtimal formalasdirmaq miimkiindiir. Bu kimi hallar1 nazears alaraq
cinayat miithakime icraati zamani aslinds cinayst torstmakds siibhali va
togsirlondirilon saxs gisminde olmayan soxslarin belo genetik malumatlar:
alds edils, saxlanila bilir. Yoni, DNT malumat bazalar1 tokce cinayatkarlarin
deyil, hamg¢inin onlarin yaxin qohumlarinin da genetik profillarini ehtiva
edir.” Bu yanagma texniki baximdan effektiv olsa da, etik ve hiiquqi aspektlor
baximindan miibahiselidir. Bu situasiyada gexsi malumatlarin moxfiliyi ve
gorunmasi masalasi ciddi narahatliglara sebab olur, ¢iinki DNT profillarinin
toplanmasi, saxlanmasi ve analizi zamani goxslerin icazesi olmadan bu
moalumatlardan istifade edilmasi onlarin hiiquglarinin pozulmasma gatirib
¢ixara bilar.®

Cinayat-prosessual tadqiqat zamani alde edilmis genetik malumatlarin
databazalarda saxlanma miiddati adston hiiquqi normativlarle tenzimlanir.
Masoalon, movecud timumi tacriibaye asasen tagsirsiz saxslorin niimunalari
mileyyon miiddetden sonra macburi surstde silinmali ve ya
anonimlasdirilmalidir ki, onlarin soxsi heyatina miidaxilo minimuma
endirilsin. Eyni zamanda, cinayetkarlarin genetik niimunsleri ise uzun
miiddat saxlanila biler ki, tekrar cinayet hallari, ardicil cinaystler ve ya
beynalxalq istintaq proseslarinde istifade oluna bilsin. Bu miiddatlarin
qanunvericilikde aydmn sgakilde miisyyen olunmasi melumatlarin sui-
istifadasinin qarsisini almaq ve hiiquqi tehliikesizliyi temin etmok
baximindan vacibdir.

Genetik molumatlarin vahid bazalarda toplanmasi genetik profillarin
axtarisi zamani isimizi ne goder asanlasdirsa da, homin bazalara olan
kiberhiicumlar1 da aktuallasdirmis olur. Genetik mealumatlar reqemsal
verilonlar bazalarinda saxlanildigindan, kiber hiicumlar naticesinds goxsi

% J-Familia (2021), https://www.interpol.int/How-we-work/Forensics/I-Familia (son baxis 3
mart 2025).

% Daha atrafli bax: Andrey Safonov ve digarlari, Kriminalisticheskoe Issledovanie
Dinamicheskikh Priznakov Cheloveka: Istoriya i Sovremennoe Sostoyanie, 3 Obshestvo i Pravo 250
(2010).

% Daha atrafli bax: Erin Murphy, Inside the Cell: The Dark Side of Forensic DNA (2015).
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genetik malumatlarin ogurlanmasi, ictimaiyyato yayilmasi ve ya sui-istifadesi
miimkiin ola bilar. Bu ham hiiquqi, heam ds etik problemlsri daha da
kaskinlagdirir, ¢iinki kiberhiicumlar naticosinde malumatlarin tam moxfiliyi
va tohliikesizliyi tamin edils bilmir. Masalan, 2023-cii ilds 23andMe sirkatinin
moalumat bazasmna edilon kiberhiicum naticasinds, texminen 7 milyon
istifadaginin saxsi ve genetik malumatlar1 ogurlanmisdir. Bu malumatlar,
xtisusile miiayyan etnik qruplara aid olan istifadagiler tigiin hadaf alinmis ve
qara bazarda satilmigdir.®

I'V. Tahliikasizlik vo saxsi hayat arasindaki balans

necs qorunur?

Gortindiiyti  kimi, genetik msalumatlarin cinayst miihakimesinds
istifadasinin tistiinliiklari ¢ox oldugu kimi, miiayyen risklari do movcuddur.
Bu risklarden qaynaqlanan miibahisalarin dayerlendirilmasi zamani isa
Avropa Insan Hiiquqlar1 Konvensiyasi, xiisusilo do soxsi ve aile hayatmmn
toxunulmazhigmi temin eden 8-ci madds miihiim shemiyyst kasb edir.
Konvensiyanin bu maddasi sexsi hayatin, aile hayatmin, evin ve yazismalarin
gorunmasini tomin edir, har bir fordin soxsi malumatlari ve hoayat sahalarins
miidaxilaye qars1 hiiquqglarmi tasbit edir ve dovlastlari bu hiiquqlara hormat
etmayo macbur edir.

Bu norma yalmiz dovlstin miidaxilesinden qorunma deyil, hom ds
dovlatlorin soxsi hayatin maxfiliyini tomin etmak {i¢lin miisbat todbirlor
gérmok kimi pozitiv 8hdaliyini shate edir.? ATHM-in tofsirina gdra, “soxsi
hoayat” anlayis1 insanin kimliyini, fiziki ve psixoloji biitovliytini, soxsi
moalumatlarinin maxfiliyini, o ctimladen genetik ve biometrik gostaricilerini
do ohata edir. Buna gora da dovlat yalniz qanunla nazards tutulmus, legitim
maqsad giiden ve demokratik comiyyetds zaruri hesab olunan hallarda bu
hiiquqa miidaxilo eds bilor.#® Bu hallara milli tohliikesizlik, ictimai
tohliikesizlik, igtisadi rifahin qorunmasi, cinayatlarin garsisinin alinmasi vo
basqalarmin hiiquq ve azadliglarim temin edilmasi daxildir. Lakin burada
asas tolab odur ki, har bir miidaxile miitonasib, qanuni asash vo demokratik
comiyyatin prinsiplarine uygun olsun. Bu yanasma dovlstler iiglin hiiquqi
gorcivo yaradir, eyni zamanda vatondaslarin soxsi hiiquqglarmnin
gornunmasini tomin edir.

Soxsi hoyatin miidafiesi fordin ailesi, ev goraiti, yazismalar1 ve soxsi
moalumatlari tizerinds tam nazarate malik olmasini nazardas tutur.? Bu hiiquq

% Allen Blount et al., Understanding the 23andMe Data Breach and Ensuring Cybersecurity
(2025), https://www.risk-strategies.com/blog/understanding-the-23andme-data-breach-and-
ensuring-cybersecurity?utm source (son baxis 4 mart 2025).

4 Bax: Avropa Insan Hiiquqlar1 Konvensiyasi, mad. 8 (1950).

4 Bax: European Court of Human Rights, Guide on the Case-Law of the European
Convention on Human Rights, 32 (2021).

4 Yuxarida istinad 40, mad. 8(1).
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insanlarin 6z hayatlarin istediklari sokilda togkil etmak, saxsi miinasibatlorini
vo saxsi malumatlarini tiglincii sexslerden qorumaq imkanini tamin edir. 9ks
halda, dovlat va ya diger qurumlarin qanunsuz miidaxilesi saxsi azadliglarin
pozulmasina, sosial ayri-segkiliye va fordi hiiquqlarin mahdudlasdirilmasina
gotirib ¢ixara bilar.

Genetik malumatlarin istifadesi mehz bu baximdan Konvensiyanin 8-ci
maddasinds tasbit olunmus saxsi ve aila hayatina hormet hiiququ ils birbaga
baglidir. Bu malumatlar sadacs tibbi va ya identifikasiya xarakteri dasimur,
ham ds fardin bioloji kimliyi, irsi xiisusiyyatlari ve ails tizvleri ilo genetik
baglilig1 barads an hassas informasiyani 6ziinds ehtiva edir.*> ATHM dafalarls
vurgulamisdir ki, belo malumatlarin toplanmasi, saxlanmasi ve istifadasi,
xiisusan do dovlat orqanlar: terafinden fordin iradesine zidd aparildiqda sexsi
hayata ciddi miidaxils tegkil edir. Konvensiyanin tatbiqi dovletlere yalmiz
miidaxilodan ¢okinmoak deyil, hom da genetik malumatlarin sui-istifadasinin
qarsisini almagq tiglin effektiv hiiquqi ve institusional mexanizmler yaratmagq
ohdaliyi yiiklayir. Bu yanasma cinayat proseslarinds genetik moalumatlarin
istifadasini tekca stibut toplama vasitasi deyil, soxsi hayatin toxunulmazligina
toxunan fundamental hiiquqgi masale kimi dayerlandirmays imkan verir.*

Cinayat hiiququ kontekstinde AIHM-in tocriibasi gostorir ki, genetik
moalumatlarin istifadasi dovletin cinaystlarin qarsisini almaq ve adalstli taqib
aparmaq maragqlari ile fordlerin saxsi hayatlarinin qorunmas: arasinda ince
tarazliq teleb edir. Bu balansi temin etmak ti¢tin Mahkama dovlastlerin atdig:
todbirlorin ganuniliyini, legitimliyini va proporsionalligmi ciddi sokilda
giymatlendirir. Konvensiya motninds birbasa ifads olunmamasina
baxmayaraq, genetik malumatlarin soxsi hayata dair hiiquqglar ¢argivesinda
gorunmasl AIHM-in 8-ci maddosinin tofsiri asasinda hom fordi, hom do
institusional miistovide xiisusi shamiyyat kasb edir. Bels ki, bu miiddsalar
ATHM-in miivafiq iglora yiiksok standartlarla baxmasina serait yaradir, {izv
dovletlerin milli hiiquq sistemlarinin inkisafina ve insan hiiquglarina daha
hassas yanasmasina tokan verir. On asas1 is9, Konvensiya fordlore yalniz milli
mohkamalords deyil, ham do AIHM qarsisinda iddia qaldirmaq imkani
yaradir ki, bu da veatondaslarin genetik malumatlarin qorunmasi ils baglh
effektiv hiiquqi miidafie alde etmasini temin edir.*

Bu sebabdan genetik malumatlarla bagli ATHM islarine baxilmasi miiasir
hiiquq elminda soxsi hayatin miidafissinin sarhadlarini ve dovlatin miidaxile
imkanlarimin ~ legitim  ¢orgivesini  miiayyanlosdirmak  baximindan
fundamental shamiyyaet kasb edir.

[k olaraq geyd etmok lazimdir ki, ATHM-in S. and Marper isi genetik vo
biometrik malumatlarin saxlanilmas: ile bagl hiiququn inkisafinda doniis

4 Yuxarida istinad 32, § 66.

4 Cjubotaru v. Moldova, ECtHR No. 27138/04, § 49 (2010). Burada bax:
https://hudoc.echr.coe.int/eng?i=001-98445 (son baxis 3 mart 2025).

4 Yuxarida istinad 32, § 112.
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noqtesi olmusdur. Mahkema bu isde ilk dofe olaraq berast almis vo ya
barasinda ittiham gotiiriilmiis saxslerin barmagq izleri ve DNT niimunslarinin
moahdudiyyatsiz ve forq qoyulmadan saxlanilmasini (blanket and
indiscriminate retention) Konvensiyanin 8-ci maddasi baximindan
yolverilmoaz hesab etmisdir. Bu yanasma hiiquq elmina yeni doktrinal asas
gotirdi: dovlet cinayatkarligmm qarsisim1i  almaq moagsadile genetik
moalumatlardan istifade eds bilar, lakin saxlanma rejimi fardin statusuna,
cinaystin agirligina, mslumatlarin saxlanma miiddstine ve silinms ve ya
yeniden baxilma mexanizmlarinin movcudluguna gora
daracalondirilmalidir. Belslikls, garar hiiquqgi doktrinada “saxlanma yalnmz
zoruri, miiddetli ve nazarden kegirilo bilon olmalidir” prinsipi ils
naticalondi.*

Isin diger fundamental tohfesi “margin of appreciation” (dévlatlara
tanman qiymatlondirme serbestliyi) prinsipinin biometrik ve genetik
moalumat sahasinds daraldilmasi olmusdur. Mehkamsa vurgulamisdir ki, sexsi
hayatin niivesine aid yiiksak hassasliq deracesi dasiyan moalumatlarda
dovletin genis diskresion selahiyysti hamiya eyni qaydanin tetbiq edildiyi
siyasotlo asaslandirila bilmaz, ganunverici miitlaq olaraq soffaf meyarlar
miioyyen etmsali, saxlanma miiddetini daqiq serhadlandirmali, silinma
imkanlarmi temin etmoli vo fordi hallara uygunlasdirilmis mexanizmlar
totbiq etmalidir.*”

Mashkama hamginin genetik malumatin yalniz ferdi identifikasiya vasitoesi
olmadigini, eyni zamanda ailovi va irsi olagelor haqqinda informasiya
verdiyini vurgulayaraq, onu klassik saxsi malumatlardan forqli olaraq daha
yliksok hassasliq deracasine malik kateqoriya kimi qiymotlondirdi. Bu,
hiiquqi doktrinada genetik malumatlarin “prognostik va nesil-yontimli”
tobiatinin taninmasina gatirib ¢ixardi ve elmi diskussiyalarda onlarin etik vo
hiiquqgi gorunmasinin sartlagdirilmasi zarurstini ortaya qoydu. Orizagiloerden
birinin yetkinlik yasina catmamas fakt1 iso ATHM-in usaq hiiquqlarina xiisusi
yanasmasini  giiclondirdi.  Belolikls, = doktrinada  “minor-sensitive
proportionality” yanasmasi formalagdi: eyni saxlanma rejimi usaqlar tigtin
daha agir miidaxilo hesab olunur ve ganunvericilik onlara qisa saxlanma
miiddatlari, miitemadi baxis ve asan silinme imkanlar: taqdim etmalidir.

S. and Marper isi bununla yanasi, dovlstin yalniz neqativ ¢hdsliyini deyil,
ham ds pozitiv 6hdsliklarini qabartdi. Belo ki, dovlat saxlanma siyasatinin
aydin ve proqnozlasdirila bilon hiiquqi bazasini yaratmali, miistaqil nezarat
orqanlart formalasdirmali, fordi miiraciat imkanlarim1 tomin etmsoli vo
cinayatlorin agirligina gore differensial yanasma totbiq etmslidir. Bu ¢orgive
Avropa mekaninda genis qanunvericilik islahatlarina sebab olmus, polis
torafindon toplanmis genetik malumatlarin silinmesi ve periodik baxis

46 Yeno orada, § 67-77, 119-125.
47 Yens orada, § 102-126.
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prosedurlar1 normaya g¢evrilmisdir. Mahkoama hamginin texnologiyanin
strotli ~inkisafin1 nezero alaraq maqgsad moahdudlugu, molumat
minimallasdirmasi, saxlanma miiddatinin mahdudlugu va ikinci istifadeyo
qadaga kimi texnoloji neytral prinsipler irali siirmiigdiir. Bu, hiiquq
nazariyyesinde “by-design proportionality” anlayismin, yeni sistemin
memarliginin hiiquq pozuntularnin qarsisini alacaq sokilde qurulmasi
yanagsmasinin formalagsmasma yol agdi “By-design proportionality”
(dizaynla miitenasiblik) anlayis1 hiiquqi miitenasiblik prinsipinin yalniz
sonraki qgiymetlondirms meorhoalesinds deyil, sistemin qurulusunda ve
texnoloji memarliginda svvealceden nezere almmasini neazerds tutur. Bu
yanasmaya gors, hiiquga uygunluq ve fordi hiiquqlarin qorunmas alavas
nazaraet vasitalarinin tetbiginden asili olmamaly, sistemin 6z dizaynina daxili
element kimi yerlosdirilmalidir. Genetik malumatlarin islenmasi sahasinda
bu, o demokdir ki, malumat bazalar1 els qurulmalidir ki, magsaed
mohdudlugu, saxlanma miiddstinin avtomatik olaraq bitmesi, ikinci
istifadeys texniki qadagalar ve fordlerin msalumatlarini silmek ve ya
diizeltmek hiiququnun heyata kegirilmasi avvalceden proqramlasdirilmig
sokilds tamin olunsun. Belslikls, miitenasiblik abstrakt hiiquqi meyar kimi
deyil, praktiki is mexanizminin ayrilmaz tarkib hissesi kimi faaliyyet
gostormis olacaqdir.®

Natico etibarils, S. and Marper isi hiiquq elminds genetik malumatlarin
hiiquqi statusuna dair tigpillali strukturu mohkemlandirdi:

(a) miidaxilenin varliginin taninmasi (genetik vo biometrik malumatlarin
soxsi hayatin shatesine daxil olmast);

(b) ganunilik ve legitim moagsadin tosdiqi (cinayetkarligin garsisinin
alinmasi ve identifikasiya);

() mitonasiblik meyarlarmin tetbigi (miiddat moahdudiyyoeti,
ferglandirms, yeniden baxis, silinme imkanlar1 ve usaq hiiquglari tigiin alava
zomanatlar).

Aycaguer isi iso AIHM-in genetik moalumatlarin saxlanmasi ilo bagh
formalasdirdigi doktrinada yeni marhals teskil edir. Orizagi kigik bir niimayis
zamani polisa qars1 zorakiliq ittthama ile inzibati carimaya mahkum olunmus,
lakin buna baxmayaraq Fransa ganunvericiliyine esasen ondan DNT
niimunosi taleb edilmisdir. Orizagi bu taleba tabe olmagdan imtina etdiyine
gora ayrica mosuliyyste calb olunmus ve mosalos AIHM-a dagmmuisdir.
Burada asas hiiquqi sual bels idi: yiingiil cinayet vo ya inzibati pozuntu
hallarindan sonra sexslerin genetik mealumatlarinin macburi sakilde DNT
molumat bazasina daxil edilmasi soxsi hayata miidaxilonin qanuniliyi ve
miitanasibliyi baximindan asaslandirila bilormi?

Mbshkame geyd etmisdir ki, genetik malumatlarin saxlanmasi dovlstin
ictimai tohliikesizlik maraqglarimi qorumaq moaqgsadi dasisa da, Fransa

48 Yeno orada, § 112, 125-126.
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ganunvericiliyi bu sahada ferqlondirma aparmirdi. Yoni agir cinayatlor ils
ylingiil pozuntular arasinda heg bir hiiquqi sarhad qoyulmadan biitiin saxslar
eyni rejims tabe tutulurdu. Bu eyni yoniimlii ve sistemli yanagsma, ATHM-in
ifadesi ilo, soxsi hayata miidaxiloni haddinden artiq genislondirir vo 8-ci
maddo ilo ziddiyyat togkil edir. Mahkema vurguladi ki, genetik malumatlar
adi identifikasiya vasitasi deyildir, onlar saxsin irsi ve bioloji xiisusiyyatlarini
oks etdirir ve kollektiv naticalilik dagiyir. Buna gore de onlarmn saxlanmasi
yalniz cinaystin xarakteri vo agirligina uygun, fordilosdirilmis ve miiddatla
moahdudlasdirilmis rejimls ssaslandirila bilar.

Bu gerarin hiiqugqi yeniliyi ondan ibaratdir ki, AIHM genetik malumatlarin
saxlanmasi ile bagli miitanasiblik prinsipini daha da sertlegdirarak onu yalniz
barast almis saxslere miinasibatde deyil, yiingiil cinayat toratmis soxslore
miinasibatds doa tetbiq etdi. Belalikls, mahkemsa gostardi ki, ictimai maraq
namino tatbiq edilon blanket siyasatlor, cinayastin agirhigindan asili
olmayaraq, miitenasiblik testinden ke¢mir. Bu yanagma hiiquq elmins iki
mithiim t6hfe verdi: bunlardan birincisi, genetik moelumatlarin hiiquqi
statusunun yiiksok hassasliq dastyan melumatlar kateqoriyasina aid edilmasi,
ikincisi iso dovlatlorin genetik malumat siyasatlorinde differensial vo
proporsional yanagsmani tomin etmalarinin normativ teleba ¢evrilmasidir. Bu
naticalar S. and Marper isinda asas prinsipler saviyyesinda formalasdirilmigds,
lakin Aycaguer isi hamin prinsipleri daha konkret va totbiqi seviyyeyo kegirdi.
Ogor S. and Marper isi dovletin genetik melumatlarin saxlanilmasi siyasetine
imumi proporsionalliq va fordilosma telablorini miisyyenlosdirmisdiss,
Aycaguer isi bu prinsiplerin pozulmasmin konkret naticslarini ve fardin
hiiquglarina mahkamao miidafiasi 6hdaliyini vurgulada.

Yoni Aycaguer isi hiiquq doktrinasinda bels bir natico formalasdirdr:
genetik malumatlarin saxlanmasi yalniz ictimai tohliikasizliyi tomin etmoak
tiglin zaruri hallarda miimkiindiir ve bu zaruret cinayatin xarakterins uygun,
morholsli, mahdud miiddat ¢argivesinds ve nazardan kegirilo bilon siyaset
asasinda hayata kegirilmolidir.*

ATHM-in bu sahadaki asas presedentlarinden olan Peruzzo and Martens
isindo Mahkoma daha foarqli naticoye galmisdir. Burada arizagilor mahkum
edilmis saxsloar idi ve onlarin DNT niimunslari Almaniya qanunvericiliyina
uygun olaraq milli bazada saxlanilirdi. Orizagilar ise bunu soxsi hayata, yoni
Konvensiyanin 8-ci maddesine zidd miidaxile kimi qgiymsatlondirirdiloer.
AIHM miidaxilonin mévcudlugunu qgebul etss do, Almaniya hiiquqi
rejiminin blanket xarakter dasimadigini, yalniz ciddi cinayaetler tizra totbiq
edildiyini, miiddet mahdudiyyatlarinin ve silinmas prosedurlarinin mévecud
oldugunu, hemginin moehkemse nazarsti imkanlarinin temin edildiyini
vurguladi. Bels ki, ilk novbads, Almaniyada DNT-nin saxlanmas1 avtomatik

4 Aycaguer v. France, ECtHR No. 8806/12 [bundan sonra Aycaguer isi] (2017). Burada bax:
https://hudoc.echr.coe.int/eng?i=001-175007 (son baxis 5 mart 2025).
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deyildi, yalniz mahkemsa tarafinden risk giymetlondirilmesi aparildiqdan
sonra qorar verilirdi. Ikincisi, istifade dairesi ciddi mehdud idi, yalniz
identifikasiya moaqgsodli markerlar toplanir, xastalik vo ya diger hassas genetik
moalumatlar istisna edilirdi. Uglinciisii, malumatlarin silinmasi va ya yeniden
baxilmast nazearde tutulurdu, yeni sistem agiq sokildo miiddatsiz deyildi.
Nohayot, orizagilorin bu todbirleri milli moahkemsaler qarsisinda
miibahisalandirmek imkani movcud idi.

Bu sebobdon, arizaler osassiz hesab ediloarok rodd edildi. Mohkomo burada
gostardi ki, genetik malumatlar saxlanmasi blanket vo miiddatsiz olduqda
pozuntu tagkil edir, lakin differensial, mahdudiyyatlarle ve balanslasdirict
mexanizmlarls tamin olunmus halda legitim ola biler.>

Bu arqumentlar asasinda ATHM bu naticays goaldi ki, Almaniyanin sistemi
S. and Marper isindaki vaziyyetden keskin gokilds forqlenir. S. and Marper
isinde barast almis soxslorin belo DNT-si miiddatsiz ve kateqoriyasiz
saxlanilird1 ki, bu da geyri-miitenasib hesab olunmusdu. Peruzzo and Martens
isinda ise fordilesdirilmis vo tominath rejim movcud olduguna gore arizelor
“aciq-agkar asassiz” sayilaraq gabul edilmadi.

Kritik aspektden Peruzzo and Martens isi ikili xarakter dagiyir. Bir torafden,
o, dovlatlarin tahliikesizlik maraqlarina hormat edir vo fordilesdirilmis risk
osaslt mexanizmlori legitimlosdirir. Digar tersafden, qorar “decision”
statusunda gebul edildiyi ti¢iin normativ giicli zeifdir ve bazi dovlatler bunu
genis sokilde sarh edarak mahkumlar {izre ¢ox genis saxlanma siyasatlarini
asaslandirmaga cohd edo bilarlor. Bu iss AIHM-in genetik moalumatlarmn
saxlanmasi saheasinds vahid standart yaratmaqda teraddiidiinii gostarir.

Gaughran isi do Avropa Insan Hiiquqlari Mahkemasinin biometrik vo
genetik malumatlarin saxlanmas: ils bagli presedent hiiququnda miihiim
doniis yaratmis gorarlardan biridir. Oriza¢i Gaughran igkili veziyyatda
avtomobil idars etdiyins gore mehkum edilmis ve bu zaman ondan barmaq
izlori, DNT profili ve fotosokil gotirilmiisdi. Birlosmis Kralligin
ganunvericiliyi belo malumatlarin geyri-miiayyon miiddats saxlanilmasina
imkan verirdi ve yalmiz polis rehbarliyinin diskresiyas: ssasinda silinma
mexanizmi nazardas tutulurdu. Orizaci bunu soxsi hayata hormat hiiququnun
pozulmasi kimi giymatlondiraresk Mahkemays miiracist etdi.

Mbahkama ovvalco tosdiglodi ki, biometrik vo genetik moalumatlarin
toplanmasi ve saxlanilmasi 8-ci madde baximindan soxsi hayata miidaxiladir.
Miidaxilonin qanuni osasi vo legitim moagqgsadi (cinayetlorin garsisinin
alinmasi) movcud idi, lakin asas miibahise miitenasiblik tizerinds quruldu.
ATHM qeyd etdi ki, totbiq edilon rejim fordlarin statusundan asili olmayaraq
avtomatik vo blanket xarakter dasiyir. Malumatlarin silinmasi iigiin effektiv,

% Peruzzo and Martens v. Germany, ECtHR No. 7841/08, 57900/12, § 39-45 [bundan sonra
Peruzzo and Martens isi] (2013). Burada bax: https://hudoc.echr.coe.int/eng?i=001-121998 (son
baxis 4 mart 2025).
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macburi ve dovri nezardon kegirmo mexanizmi yoxdur. Bu ise
proporsionalliq testine uygun gelmirdi.

Qorarin miisbat torofi ondan ibaratdir ki, AIHM aciq sokilda tanidir ki,
mahkum olunmaq bels, soxsin biometrik malumatlarmm limitsiz
saxlanmasini avtomatik legitimlagdire bilmez. Bu yanasma ilo Mahkamsa
“mahkum = geyri-mahdud nezarst obyekti” yanasmasim radd etdi ve
dovletlerin miilahize sarbastliyini daraltdi. Bundan basqa, fardilasdirilmis
risk giymatlondirilmasinin ve konkret miiddat mahdudiyyatlarinin vacibliyi
vurgulandi.

Digor torofden, gerarin catismazliglar: da diqgetden yaymmir. Ovvala,
ATHM konkret maksimal miiddet standarti miisyyen etmadi ve belalikls,
dovlatlore genis sorh imkani saxladi. Ikincisi, Mohkama alternativ hiiquqi
modelin neca qurulmali oldugunu daqiq gostarmadi, yalniz movcud sistemin
“indiscriminate” xarakterini tonqid etdi. Bu iss normativ geyri-miiayyanlik
yaradir ve goalacak tetbiglards dovlstlarin sarbestliyini artirir.5!

Qorarin yeniliklari iso doktrinal baximdan aydin goriintir: S. and Marper
isinda beraat almig soxslorin malumatlarinin miiddatsiz saxlanmasi pozuntu
sayillmisdi. Peruzzo and Martens isindas fordilesdirilmis risk qiymatlandirilmasi
ilo mahkumlarin mealumatlarinin saxlanmasina yol verilmisdi. Gaughran isa
gostardi ki, hatta meahkum olunmus soxslar tizre da avtomatik ve miiddatsiz
saxlanma Konvensiyanin 8-ci maddasine ziddir.

Belaliklo, ATHM bu islo biometrik ve genetik malumatlarin qorunmasi
sahasinda tigpillali hiiquqi ardicilhiq formalasdirda:

1) blanket (iimumi ve ferqlandirmadan tatbiq olunan) rejimler yolverilmaz
hesab olunur;

2) fordilesdirilmis ve miiddatle mehdudlagdirilmis rejimlor magbul sayilir;

3) miiddatsiz va forglondirmasiz rejimloar iso Konvensiyanin 8-ci maddasinin
pozuntusu kimi giymatlandirilir.

Burada “blanket rejim” anlayisi yalmiz miiddstsiz ve ferqlendirmasiz
rejimlori deyil, hom do differensial yanasmadan mohrum olan biitiin
sistematik vo avtomatik tatbiq rejimlerini shate edir. Yoni blanket rejimlords
dovlat biitiin fordlore eyni gaydami istisnasiz tetbiq edir, fordin statusu,
cinayatin xarakteri ve ya ictimai tehliikalilik daracesi nazars almmir. Bu
sobabdon “blanket rejim” anlayis1 “forqlondirmoesiz veo miiddatsiz rejim”i
oziindo bir altkateqoriya kimi birlesdirir, lakin ondan daha genis mana kasb
edir. Bu yanasma insan hiiquqlar1 ilo dovlstin tehliikesizlik maraqlar:
arasinda daha ince balansin qurulmasina xidmat edir.

Notico etibarils, bu dord esas qorar: S. and Marper (2008), Peruzzo and
Martens (2013), Aycaguer (2017) vo Gaughran (2020) ATHM-in genetik vo
biometrik mslumatlarin saxlanmasma dair formalasdirdigr hiiquqi

51 Gaughran v. the United Kingdom, ECtHR No. 45245/15, § 78-95 [bundan sonra Gaughran
isi] (2020). Burada bax: https://hudoc.echr.coe.int/fre?i=001-200817 (son baxis 4 mart 2025).

317


https://hudoc.echr.coe.int/fre?i=001-200817

OKTYABR | 2025 INSAN HUQUQLARI

yanasmani ardicil sokilde sertlosdirib. Bu xattin biitov mantiqgini bels
{imumilegdire bilarik: ATHM-in m&vqeyina asason, ilk olaraq, genetik vo
biometrik moalumatlar an hassas moalumatlar hesab olunur. Onlarin
toplanmas1 ve saxlanmasi fordin kimliyins, sexsi hayatina birbasa tesir
etdiyinden dovlastlorin serbast gorar verms imkanlari dar ¢oargivadadir. Bu
sobabdan proporsionalliq testine daha sort yanasma tatbiq edilir. Mahkomsa
xtisusila S. and Marper vo Gaughran islerinds vurguladi ki, bu malumatlarm
saxlanilmasi yalniz ciddi ssaslandirma ve giiclii teminatlarla miimkiindiir.>
Ikincisi, miiddatsiz ve farqlondirmesiz saxlanma gebuledilmozdir. Istor
moahkum edilmamis soxslarin (S. and Marper) malumatlari, istorse do mahkum
olunmus sexslerin (Gaughran) mslumatlarmimn limitsiz ve avtomatik
saxlanmasi hiiquqga zidd sayilir.®® Elace da cinayat qanunvericiliyins asasan
saxlanilan malumatlar arasinda da toradilen emsalin xarakteri ve slagali
xtisusiyyatlor baximindan farqlandirme aparilmali, soziigedon amalin ictimai
tohliikasizlik ii¢lin manes yaratmaq potensialindan asili olaraq genetik
molumatlarin toplanib-toplanmamasma qorar verilmolidir. Mahkema do
geyd edir ki, differensial olmayan saxlanma siyasati insan1 daimi nezarast
altinda saxlayir ve heg¢ bir fordi vaziyysti nazersa almur. Yalmiz o halda
saxlanma qanuni sayila bilor ki, sistem fardilesdirilmis = risk
giymoatlondirilmasi esasinda qurulsun ve ancaq identifikasiya moaqsadi
dasisin, miiddat haddi miiayyen edilsin, d6vri nazarden kecirma aparilsin,
molumatlarin silinmasi ti¢lin real imkanlar olsun va biitiin bunlar mahkemsa
nozarati ilo temin edilsin.®* Uciinciisii, agor malumat bazasi hadden artiq
genis qurulubsa va forqlondirms, miiddat, silinma kimi teminatlar zaifdirss,
fordlori belo bir sistema macburi qosulmaga vadar etmoak Konvensiyaya
uygun deyil. Hoatta Aycaguer isinde Moahkema gostordi ki, zeif hiiquqi
tominatlarla fealiyyat gostoran sistemo daxil olmaqdan imtina edan goxsin
cozalandirilmasi 6zii-6zliiytinds 8-ci maddsnin pozuntusudur.®

Daha sonraki iglorda AIHM gostordi ki, mahdud miiddste malik,
fordilasdirilmis vo nazarat altinda olan saxlanma modellari gqabul edils bilar.
Massalon, Almaniya {izre verilmis qerarlarda besillik saxlama miiddati va
miintazom yenidon baxis imkanlari movcud oldugundan pozuntu kimi
taninmamisdir.® Bu gosterir ki, Mehkemanin maqgsadi tam qadaga tetbiq
etmoak deyil, dovlatlari qanunvericiliklorini Konvensiya standartlarma uygun
sokilde formalasdirmaga tosviq etmokdir. Bu ¢orgivoden kenar har hansi
dévlat siyaseti AIHM-in S. and Marper— Peruzzo and Martens— Aycaguer—
Gaughran ardicilliginda qurdugu hiiquqi balans: pozur ve pozuntu riskini
artirir.

52 Bax: Yuxarida istinad 32; yuxarida istinad 51.
53 Yeno orada.

5 Bax: Yuxarida istinad 50.

% Bax: Yuxarida istinad 49.

5% Bax: Yuxarida istinad 50.
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V. Cinayat miihakimasinda genetik malumatlarin
istifadasinin Azarbaycan qanunvericiliyi ¢ar¢ivasinds

tonzimlonmosi

Azoarbaycan  Respublikasinda  cinayst miihakimesinde  genetik
molumatlarin istifadesi bir nec¢o normativ-hiiquqi aktla tenzimlenir.
Konstitusiyanin 32-ci maddasi soxsi va aile hayatinin toxunulmazligini temin
edir ve fordi malumatlarin, o ctimladen genetik malumatlarm yalniz ganunla
miiayyen olunmus hallarda toplanmasina imkan verir.%” Cinayet-Prosessual
Macallo (bundan sonra — CPM) bioloji niimunslarin gotiiriilmasi va
ekspertizanin kegirilmosi ilo bagli miiddsalar vasitesile genetik malumatlarin
siibut kimi istifadesina hiiquqi asas yaradir.® “Fordi melumatlar haqqmnda”
Qanun genetik malumatlar1 xiisusi kateqoriyali fordi malumat kimi tosnif
edir,” “Biometrik informasiya haqqinda” Qanun® ise onlarin emali va
istifadasi qaydalarimi miisyyen edir. Xiisusi normativ baza kimi “Azarbaycan
Respublikasinda dovlet daktiloskopik ve genom geydiyyat: haqqnda”
Qanun moacburi ve koniillii geydiyyat hallari, mslumatlarin toplanmas;,
saxlanilmasi ve istifadesini tenzimlayir,® Nazirlor Kabinetinin 22 aprel 2019-
cu il tarixli 188 nomrali Qorar1 ise bioloji materiallarin gotiiriilmasi, ugotu,
saxlanilmasi, istifadesi ve mahv edilmasi gqaydalarini miisyyeanlasdirir.®
Belaliklo, mévcud normativ ¢orgive hom timumi prinsiplari, ham da xiisusi
prosedurlar1 miiayyen edarak cinayst mithakimesinds genetik malumatlarm
istifadasina hiiquqi asas yaradir.

Azarbaycan Respublikasinda 2018-ci ilden qiivveds olan “Dovlast
daktiloskopik ve genom geydiyyati hagqinda” Qanun kriminalistikanin
semaraliliyini artirmaq va sexsiyystin daqiq eynilesdirilmasi maqgsadile qabul
edilmisdir. Qanun, bir tarafden, hiiqug-miihafize orqanlarinin faaliyyatini
asanlasdirmaq {tiglin normativ baza yaratsa da, diger terafdsn, insan
hiiquglarinin miidafiesi kontekstinde bir sira problemli masalalor ortaya
gIxarir.

Belo ki, Azarbaycan Respublikasinin “Dovlst daktiloskopik ve genom
geydiyyati haqqinda” Qanununun 1.0.5-ci maddesine asasan, genetik

% Azarbaycan Respublikasinin Konstitusiyasi, mad. 32 (1995).

5% Azarbaycan Respublikasinin Cinayat-Prosessual Macsllasi, mad. 124-125, 253-255, 273
(2000).

5 "Fardi malumatlar haqqinda" Azarbaycan Respublikasinin Qanunu, mad. 2.1.6 (2010).

6 Daha atrafli bax: “Biometrik informasiya haqqinda” Azarbaycan Respublikasinin Qanunu
(2008).

¢! Daha atrafli bax: "Azarbaycan Respublikasinda dévlst daktiloskopik ve genom qeydiyyati
haqqinda" Azarbaycan Respublikasinin Qanunu (2018).

62 Daha atrafli bax: “Dezoksiribonuklein tursusu (DNT) analizinin aparilmasi {igiin bioloji
materialin gotiirtilmasi, onun ugotu, saxlanilmasi, istifadasi, verilmasi vo mahv edilmasi
Qaydas1”nin tesdiq edilmasi barads" Azarbaycan Respublikas1 Nazirlar Kabinetinin Qarar:
(2019).
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molumat  insanin  saxsiyyetini miioyyan etmayo imkan veran
dezoksiribonuklein tursusu (DNT) analizinin kegirilmasi ilo slda edilon
moalumatdir. 1.0.9-cu maddaye gors ise “DNT profili- insan sexsiyyatinin
eynilosdirilmasine imkan veran, genetik identifikasiya ve verifikasiya
magsadi ile malumat bankinda toplanilan, saxlanilan, islenilon ve istifads
olunan fordi malumatdir. Hiiquqgi baximdan bu iki anlay1s arasinda mithiim
forq movcuddur: “genetik malumat” genis mazmunlu kateqoriya olub, DNT
analizindan ¢ixarilan biitiin naticalari shate eds bilar, halbuki “DNT profili”
yalniz sexsiyystin eynilosdirilmasi tigiin zeruri olan kodlagdirilmamais
markerlardan ibarat mahdud informasiyadir.®

Mahz bu kontekstds qanunun 2-ci maddasinda istifade olunan “genetik
moalumatlar asasinda” ifadasi hiiquqi geyri-miiayyonlik yaradir. Ogoar norma
dar menada yalniz “DNT profili"ns samil edilarss, soxsin kimliyinin
miayyanlasdirilmasi {i¢iin minimal moslumat toplanir ve bu, ham
proporsionalliq prinsipine, ham de gexsi hayatin toxunulmazligina
uygundur. Lakin “genetik malumat” anlayisinin genis sorhi naticoesinda
dovlet organlarinin saxsin genetik xastaliklars meyilliliyi, etnik mansubiyyati,
saglamliq gostericilari kimi hassas malumatlar1 da toplamasi ve saxlamasi
ehtimali yaranir. Bu ise artiq Konstitusiyanin 32-ci maddesi ve Avropa Insan
Hiiquglar1 Konvensiyasinin 8-ci maddesi ile qorunan sgaxsi hayatin
toxunulmazligina birbasa miidaxiladir.

Bels geyri-daqiqlik bir sira hiiquqi fesadlara sebeb olur. Birincisi, hiiquqi
miiayyanlik prinsipi pozulur, soxs barasinds hans1 malumatlarin toplanacag:
vo saxlamilacagini dogiq bilmir. Ikincisi, proporsional miidaxile prinsipi
zadalonir, c¢linki identifikasiya {gtin kifayat edon DNT profili ile
moahdudlagmaq aveazins daha genis ve hassas melumatlarin saxlanilmasi riski
yaranir. Uclinciisii, diskriminasiya vo damgalanma ehtimali artir: etnik vo
tibbi gostariciler saxlanilarsa, bu golacekds sosial miinasibatlorde ayri-
seckilik ticlin istifade edils bilar. Nahayet, bu yanasma beynalxalq
standartlarla uygunsuzluq yaradir.® Avropa Insan Hiiquqlar1 Mahkomasi S.
and Marper va Aycaguer islarinde aciq sokilde vurgulamisdir ki, yalniz
identifikasiya ti¢iin minimal genetik profil saxlanila bilar, profil xaricindoki
moalumatlarin dovriyyads qalmasi hiiquq pozuntusudur. Mévcud veziyyatin
aradan qaldirilmas: {iglin qanunvericilikde bir sira islahatlarin aparilmasi
zoruridir. 11k noévbado, ganunun 2-ci maddaesindaki “
asasinda” ifadesi “DNT profili esasinda” ilo avez olunmali vo bununla da
normativ daqiqlik tomin edilmsalidir. Bununla yanasi, ganunda ayrica norma
ilo tosbit edilmslidir ki, dovlet genom geydiyyatina yalmiz identifikasiya

genetik moalumatlar

6 Yuxarida istinad 61, mad. 1.
64 Daha otrafli bax: Yuxarida istinad 61.
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maqsadli profiller daxil edils bilar, tibbi, irsi va etnik gostericilarin toplanmasi
va saxlanilmasi ise qoti qadagan edilmalidir.®

Qanunun 12-ci maddssinde dovlet genom geydiyyatmin magsadlari
sirasinda “itkin diismiis sexslerin axtaris1”, “namslum meyit osasimnda
identifikasiya” vo “soxsiyyatin basqa iisullarla miiayyan edilo bilmadiyi
hallar” kimi legitim magqsadlarle yanasi, “cinaystlorin va inzibati xatalarin
qarsisinin  alinmas1” ifadesine de yer verilmasi beynoalxalq hiiquqgi
standartlarla ciddi uygunsuzluq yaradir.® Avropa Insan Hiiquglar
Mahkemasinin (AIHM) S. and Marper isinde vurgulandigi kimi, genetik
molumatlarin preventiv maqsadlerle ve fardilesdirilmemis asas olmadan
saxlanilmas1 soxsi hoyata hoaddinden artiq miidaxilo taskil edir vo
Konvensiyanin 8-ci maddasine ziddir. Azarbaycan ganunvericiliyinds bu
ifadenin genis saxlanilmas1 dovlate yalniz identifikasiya maqsadinden kenara
¢ixaraq “Uimumi tohliikesizlik” va profilaktik nazarat magsadils genom bazasi
yaratmagq imkani verir.®”

Bu problem tokca cinayat kateqoriyasina aid hallarda deyil, inzibati xatalar
kontekstinde de daha qabariq sekilde tize ¢xar. Mosalan, yol harokati
qaydalarinin pozulmasi ve ya xirda xuliganliq hallarinda gaxsiyyatin
miiayyan edilmasi ti¢lin ananavi vasitalor (soxsiyyst vasiqasi, barmagq izi vo
s.) tam kifayetdir. Bels hallarda DNT profilinin toplanmasi ne hiiquqi zarurat,
no de miitenasiblik prinsipi ile asaslandirila biler. ©ger gqanunun hazirk:
redaksiyasi tatbiq olunarsa, inzibati masuliyyst dagiyan sexslarin do genetik
molumatlarinin  moahkama nazarsti olmadan bazaya olave edilmasi
miimkiindiir ki, bu da ATHM-in Peruzzo and Martens isinds ireli siirdiiyii
“blanket saxlanma siyasati”’nin yolverilmazliyi prinsipine ziddir.®

Eyni riskler agir cinayatlor sahesinds ds 6ziinii gosterir. DNT profilinin
gosdon adam Oldiirma vo ya diger agir cinayetlor tizro konkret istintaq
zarurati ils gotiiriilmesi legitim sayila biler. Lakin bels hallarda da malumatmn
geyri-miiayyan miiddeste saxlanilmasi ve yaxud avtomatik olaraq gohumlarin
vo digar soxslorin da bazaya daxil edilmasi blanket yanasmadir vo Gaughran
isinde vurgulandig1 kimi, tegsirsizlik prezumpsiyasini zaiflodarak goxsleri
potensial risk qrupu kimi damgalaywr. Bu ise yalniz fordi hiiquglarin
pozulmasma deyil, ham ds cemiyyestin dovlet institutlarina inammin
azalmasma gotirib c¢ixarir. Beloliklo, Azarbaycan qanunvericiliyinda
“cinayetlarin ve inzibati xatalarin garsisinin alinmasi” ifadesi hom normativ
texniki qiisur dogurur, hoam do sui-istifade {i¢lin real potensial yaradir.
Beynoalxalq standartlara uygun olaraq, genom geydiyyat1 yalmiz konkret ig
iizra identifikasiya zorurati ilo mahdudlasdirilmaly, inzibati xatalar tamamilo

6 Yuxarida istinad 61, mad. 2.

66 Yeno orada, mad. 12.

67 Daha otrafli bax: Yuxarida istinad 32.
68 Daha otrafli bax: Yuxarida istinad 50.
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istisna edilmali vo agir cinayatlorde belo blanket deyil, fordilosdirilmis
yanasma tatbiq edilmalidir.®

Bunun halli {i¢tin ilk névbads normanin legitim maqgsad- mahdudiyyat
balansi barpa edilmalidir. Yeni qanunverici genetik malumatlarn
toplanmasini yalniz soxsiyyetin miioyyan edilmasi, namslum meyitlarin
identifikasiyas1 vo itkin diismiis soxslorin axtarist ilo mehdudlasdirmals,
preventiv ve profilaktik nazarst funksiyalarin1 ise agiq sokilda istisna
etmoalidir. Bu yanasma ATHM-in S. and Marper isinds formalasdirdig1 “yalniz
zoruri hallarda ve fordilesdirilmis asasda” kriteriyas: ilo {ist-iisto diisiir.
Qanunun 14.1-ci maddasi dovlet genom geydiyyatinin macburi qaydada
totbiq olunacag: subyektlori sadalayir. Buraya agir ve xiisusila agir cinayatler
torotmakda siibhsli bilinen, tegsirlondirilon ve ya bu cinayatlore gore
mahkum olunmus saxslerin hamisinin daxil edilmasi proporsionalliq
prinsipini  zeifladir.”® AIHM-in S. and Marper vo Gaughran islarinde
vurgulandig1 kimi, blanket yanasma, yoni fardi risk qgiymatlondirilmaden
biitiin kateqoriyalarin avtomatik olaraq bazaya daxil edilmasi soxsi hayata
haddindsn artiq miidaxils tegkil edir ve toegsirsizlik prezumpsiyasina da
moanfi tasir gostarir. Cilinki soxs yalniz siibhe asasinda istintaqa celb edildiyi
halda bels, sanki potensial tagsirkar kimi genom geydiyyatma macburi daxil
edilir.”

Digar torafdan, qanunvericilikde saxlanma miiddatlarinin deqiq miiayyen
edilmamaosi vo silinme mexanizmlarinin formal xarakter dasimasi slava
hiiquqi bosluq yaradir. Beynalxalq tacriibads, masalon, Peruzzo and Martens
isinde ATHM gdostorir ki, malumatlarin geyri-miisyyon miiddate saxlanmasi
Konvensiyanin 8-ci maddasinin pozuntusudur.”?  Azarbaycan
qanunvericiliyinde iss genom msalumatlarinin ns qoder miiddats
saxlanilacagi, hansi hallarda avtomatik silinacayi vo sexsin malumatlarmnin
vaxtindan avval silinmasi {iciin hans1 effektiv prosedurdan istifade edas
bilacayi aydin gokilds tenzimlenmir. Bu bosluq praktikada mahdudiyyatsiz
va geyri-miiayyon saxlanmaya yol acir ki, bu da ham proporsionalliq, ham da
hiiquqi miisyyanlik prinsiplarines ziddir.

Digar problem ondan ibarstdir ki, genom geydiyyatinin aparilmasi ve
saxlanmasi ila bagh biitiin selahiyyetlor miivafiq icra hakimiyyeti orqanmnin
tizorine qoyulmusdur. Bu iss mahkema nazaratinin zsif oldugu seraitds sui-
istifade ehtimalini artirir. AIHM presedentlorinds defslarle vurgulandig
kimi, soxsi hoyata miidaxilalarin legitim olmasi ticlin yalniz icra hakimiyyati
orqanlarmin garar1 kifayet deyil, effektiv vo miistoqgil mehkema nazarati vacib
sortdir. Belaliklo, Azarbaycan qanunvericiliyi yalmiz qeydiyyatin totbiq
dairesini daraltmagqla kifaystlonmomsli, hom de moalumatlarin saxlanma

6 Yuxarida istinad 61, mad. 5.0.4, 12.0.4.

70 Daha otrafli bax: Yuxarida istinad 61, mad. 14.1.

7t Daha atrafli bax: Yuxarida istinad 32; yuxarida istinad 51.
72 Daha atrafli bax: yuxarida istinad 50.
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miiddatini konkretlosdirmali, real silinme hiiququnu temin etmsli ve bu
sahada miitloaq mahkema nezarsti mexanizmi yaratmalidur.

Cixis yolu olaraq macburi geydiyyatin dairesini daraltmaq lazmmdir:
genetik malumat yalniz konkret istintaq ve identifikasiya zarursti olduqda
gotiriilo vo saxlanila bilaer; agir cinayetlor {izro belo avtomatik, blanket
prinsipi ilo biitiin kateqoriyalarin macburi geydiyyati yolverilmazdir.
Qanunvericiliye fordilesdirilmis risk-qiymatlondirme mexanizmi daxil
edilmsalidir ki, DNT niimunalarinin gotiirtilmasi ve saxlanilmas1 avtomatik ve
imumi qaydada deyil, konkret hiiquqi esas ve ferdi zarurast
giymsatlondirilmasi esasinda heyata kecirilsin. Bu moaqsedls DNT
niimunealarinin  gotiiriilmasi yalniz prokurorun ve ya mahkemenin
asaslandirilmis qorar1 ilo miimkiin olmalidir. Salahiyyetli orqan qorar
verarken cinayetin xarakteri, togsirlondirilon goxsin statusu ve ictimai
tohliikelilik daracesini nazera almalidir. icra hakimiyyeti orqanlarinin rolu
yalniz idarsetms, texniki teminat ve mslumat bazasmin tshliikesizliyine
nozarat funksiyalar1 ilo mehdudlasdirilmalidir. Ogor fardlerin genetik
geydiyyata alinmasi, saxlanilmasi va xiisusile uzunmiiddstli melumatlarmn
qgorunmasi barads gararlar mehkams va ya prokuror nazarsti altinda gabul
olunsa, bu, sistemin saffafligini ve hiiquqi legitimliyini shomiyyatli deraceda
artirar. Belo modelds icra orqami1 yalniz mshkemenin ve ya prokurorun
gorarma osason icraedici funksiyani yerina yetirar, naticode salahiyyet
bolgtisii, masuliyyst zanciri va fordi hiiquqlarin miidafissi arasmnda optimal
balans tomin edilor.

Qanunvericiliys asasen, genetik malumatlarin saxlanma ve istifads sertlari
onlarin silinmoemasini tomin etmalidir.”? Bu miiddea ilk novbados, malumatlar:
saxlayan orqanm hamin malumatlarin silinmasinin, itirilmesinin qargismi
almagq vazifesini miiayyon etsa do, digar torafden bu ciir imumi va geyri-
miiayyan tenzimloma nazards tutdugu tigiin malumatlar1 saxlanilan sexsin
hiiquglarinin pozulmasina sebab ola biler. Tonzimlamanin geyri-miiayyenliyi
ondan ibarotdir ki, bu miiddea hoam dovlet organlarmnin moelumatlari
miihafize etmoak vazifesi kimi, ham ds toplanmis malumatlarin heg¢ vaxt
silinmomaosi kimi tofsir oluna bilor. Bu geyri-miiayyonlik iss, dolayist ils,
differensial yox, timumi tanzimlomayae sebab olur. Yoni ham bdyiik ictimai
tohliika toratmayen cinayets gors moasuliyyate colb olunan soxslarin, ham da
xiisusile agir cinayst tOratmis soxslerin malumatlar1 {igciin eyni yanasma
sorgilonir. Bu da saxsi toxunulmazliq hiiququ kontekstinda proporsionalliq
prinsipini pozur.

Ikincisi, miuddatler, silinmo Vo noazarat mexanizmlori
konkretlagdirilmalidir: (a) istintaq noticesinde barasinds ittiham irali
stiriilmayan ve ya is baglanan goxslerin profillari avtomatik olaraq qisa
miiddat arzindae silinmsli; (b) itttham edilmis, lakin tagsirsiz sayilan soxslor

73 Yuxarida istinad 61, mad. 16.1.
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ticlin mahdud saxlama miiddati nezarde tutulmaly; (c) mahkumluq halinda
saxlanma yalmiz cinayetin agirhig1 ile Olglilon konkret miiddatlarla
mohdudlasdirilmali (masealon geyri-zoraki agir cinayetlor {igiin 5-10 il,
zoraki/seksual agir cinayatlor tligiin 10-20 il; xtisusi agir vo terror tipli
cinayotlords ise daha uzun miiddat nazards tutulsa da, har 3-5 ilda bir
mohkomsa torafinden yenidon giymatlondirme miitlaq olmalidir). Har bir
miiddatin sonunda malumatlarin avtomatik silinmasi mexanizmi va saxsin
avvalcadan vo sonradan silinmani talob etmak hiiququ (mahkamayo sikayat)
tomin edilmolidir.

Hamginin saffafliq, giiclii nazarat ve tosiredici masuliyyat mexanizmlori
zaruridir. Bunun ti¢lin genom geydiyyatma giris icazasi yalniz mahdud
sayda, xiisusi toyin edilmis ve audit-loglar1 olan orqanlar ti¢iin nazarda tutula
bilar. Biitiin giriglarin geyds alinmasi ve miistaqil Data Protection Authority
(vo ya miivafiq mohkomo nozarati mexanizmi) terafinden illik audit ve
hesabatin tsleb edilmasi tshliikesizlik tedbirlerinin daha effektiv heyata
kecirilmasinas gorait yaradar. Qanunda sui-istifadeye gore sanksiyalar (vazifa
solahiyyetlarinin agilmasi, cinayst ve inzibati masuliyyet, kompensasiya
mexanizmlari) nazeards tutula biler. Nahayat, texniki tahliikasizlik (sifraloms,
ayri  xidmet  qatlarinda  saxlanma),  msalumatlarmm  moagqsadls
moahdudlagdirilmas: (purpose limitation) ve qanunun tatbiqi tizre dovri
parlament/komite =~ monitoringi  ve  hesabatliliq = mexanizmlarinin
formalasdirilmasi nazarda tutula biler. Bels paket yanagma: shats dairasinin
mohdudlasdirilmasi, miiddat ve silinmenin daqiq tenzimlonmasi va giiclii
miistaqil nazarat heam fardin 8-ci madda ¢argivesindaki hiiquqlarmi qoruyar,
ham da dovlatin effektiv istintaq ehtiyaclarini nazars alan proporsional hall
tomin edor.

Bir digor asas problem ondan ibaretdir ki, CPM-in 273-cii maddasi
niimunelarin gotiiriilmesinin imumi gartlerini miisyyen etse do, diger
maddslards, xtisusen 177.2, 275 vo 444.2.2-ci maddalards bu prosedurun ham
istintaq harakati, hom da prosessual macburiyyat todbiri kimi tonzimlonmasi
miisahids olunur. Normativ matnlarin belo qarisiq ve ziddiyystli taqdimat:
hiiquqi miiayyanlik prinsipini zaiflodir ve heam praktiki icraya, ham do
hiiqugi miidafie mexanizmlerine tasirsiz qalir. Bu normativ uygunsuzluq
praktikada bir sira miihiim naticelor dogurur. Bir terosfden, niimunslerin
gotiirtilmasinin istintaq harekeati kimi qobul edilmasi miistontiqin qgoararini
kifayat hesab etmays imkan verir. Digor torafden, eyni amsaliyyat prosessual
macburiyyaet todbiri kimi qiymatlondirildikds, yalniz mehkemanin gerari ile
hoyata kegirilmosi talab olunur. Bu ikili yanasma hiiquqi rejimin qeyri-
miiayyenliyina sabab olur ve neticods miixtslif isler iizrs eyni prosedurun
miixtolif formalarda totbiqi miisahids edils biler. Bu ise miidafis terafinin
miidafis hiiququnun zsiflomesina gatirib ¢ixarir, ¢linki teraf prosedurda
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hans1 gerarin asas gotiiriildiiylinii ve hans1 mahkemsa noazarsti imkanlarmin
movcud oldugunu 6ncadan daqiq bilmir.”

Belo ziddiyyetlorin davamliliit hem aktlarin etibarliligina, hom da
mohkama nazarastinin real icrasina moenfi tesir gosterir. Belo ki, ager
niimunealarin gotiirtilmasi miistontiqin garar1 il aparilirsa, bu, miidafie
torafinin mahkema nazareti altinda miidaxiloe imkanlarini xeyli daraldir.
Oksine, yalmiz mehkems gqorar1 ilo icra edildiyi halda iss prosessual
tominatlar giiclonir, lakin praktikada bu talsb ¢ox vaxt kenara qoyulur.
Noticads, qanunvericilikdeki bu normativ tszad ham sexsi miidafis
hiiquglarinm zsifladir, ham de DNT siibutlarinin etibarliligina dair stibhelor
dogurur. Ona gora do qanun ve CPM arasinda uygunlugun tomin olunmasi,
niimunalarin gotiirtilmasinin istintaq haraksti ve ya macburiyyat taedbiri kimi
statusunun daqiq miiayyesnlesdirilmasi zeruridir.

Movcud tezadlarin aradan qaldirilmasi  diglin,  ilk  novbads,
qanunvericilikde niimunslerin gotiiriilmasinin  hiiqugi  statusu daqiq
miiayyen edilmolidir. Ogar bu amaliyyat istintaq herekati hesab edilirss,
miistontiqin garar: kifayast etmali, lakin bu halda miidafie tersfinin istirak ve
etiraz hiiquglar1 daha genis tomin olunmalidir. 9gar niimunalarin
gotiirtilmasi prosessual macburiyyet todbiri kimi gobul edilirss, o zaman
miitloq mahkema qorar1 teleb olunmali ve icra yalniz mehkems nazarati
altinda hoyata kegirilmalidir. Bu ikililiyin aradan qaldirilmasi hiiquqi
miiayyanlik prinsipini barpa edar ve hoam miidafis torafinin hiiquglarini, hem
do istintaqin legitimliyini tomin edar.

Nohayot, nazarat mexanizmi giiclondirilmslidir. Hazirda niimunslarin
gotiiriilmoasi ve DNT analizlori miivafiq icra hakimiyyeti organinin
solahiyyetindadir, lakin bu, sui-istifade risklerini artirir. Daha balansh
mexanizm ii¢lin mahkama nazarati institusional sokilds giiclondirilmali, eyni
zamanda miistaqil audit ve hesabatliliq sistemi yaradilmalidir. Miidafie
torofinin nimunsalsrin gotiirtilmasine dair gerar ve protokollara qars:
mohkamoaya sikayot etmok hiiququ agiq ve effektiv prosedurla tomin
edilmolidir. Bels islahatlar hom prosessual tominatlar1 méhkemlandirar, hoam
do DNT siibutlarinin etibarliligin1 siibhe altina salacaq hiiquqi tezadlar:
aradan qaldirar.

Noatico

Genetik moalumatlarin cinayet miithakimasinda istifadasi masalosine sathi
baxis onu ya “cinayatkarliga qarst miibarizads inqilab” kimi idealizs edir, ya
da “maoxfiliye hiicum” kimi demonizs edir. Halbuki masalonin mahiyyati tam
da bu ikili yanagsma arasinda sixisib qalir. Burada sohbat yalniz hiiqugqi-
texniki masalalorden yox, ham de hiiququn falsefi asas1 — adalst ve azadliq
balansindan gedir. Odalat anlayis1 miiasir dovrde artiq yalniz cinayetkarin

74 Yuxarida istinad 58, mad. 177.2, 273, 275, 444.2.2.
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cozalandirilmasi ils Olgiilmiir. ©dalst ham ds togsirsiz sexslarin miidafisasini,
onlarin damgalanmadan, sui-istifadeden qorunmasini ehtiva edir. DNT
texnologiyas1 mahkemsalars yanhs mahkumluglari: aradan qaldirmagq, haqiqi
cinayoatkar: agkarlamaq imkani verse ds, eyni zamanda, fardin bioloji
kimliyini, ailo slagalerini ve geloacak nasillerini ifsa edacok gader giicli
“nazarat vasitasi”dir.

AIHM-in mévqeyi gostorir ki, genetik molumatlarin saxlanmasi
moasalasinde problem tekce miidaxilonin moévcudlugunda deyil, onun
strukturundadir. Mahkeames tekidle vurgulayir ki, blanket (farqlondirmasiz va
miiddatsiz) siyasatlar gebul edils bilmaz. Bu, bir daha tasdiq edir ki, hiiququn
mahiyysti “timumi tohliikesizlik” siiar1 ilo soxsi azadliglarin siradan
¢ixarllmasina  imkan  vermamoakdir. Dovlet  yalmiz  fordi  risk
giymatlandirilmasins asaslanan, miiddatli ve seffaf sistemlar qura bilar. Yoni
burada mosalo texniki deyil, konseptualdir: dovlet har kasi potensial
cinayatkar kimi gormoak hiiququna malik deyil.

Azarbaycan qanunvericiliyi ise, tosssiif ki, hazirda mahz bu tohliikali
tendensiyan1 ehtiva edir. “Genetik malumat asasinda” kimi genis ifadsler,
preventiv nazarat magsadinin qanunda saxlanilmasi, miiddatlerin va silinma
mexanizmlarinin olmamasi, faktiki olaraq, istenilon vatondast genom
bazasinda potensial “togsirkar”a cevirir. Bu, tagsirsizlik prezumpsiyasmimn
pozulmas: ilo yanasi, Konstitusiyanin 32-ci maddesindaki soxsi hayatin
toxunulmazhigma da ziddir. Buradaki asas problem qanunun matninds deyil,
onun ruhundadir: ganunverici texnologiyani insan hiiquqlarmin xidmatinas
vermak avezine, insan hiiquqlarini texnologiyanin ixtiyarma buraxir.

Mbahz buna gora da bu sahads islahat yalniz normativ texniki diizalislorls
moahdudlagmamalidir. Osl dayisiklik hiiquqi falsefeds olmalidir: genetik
moalumatlar hiiququn predmetinds yalniz siibut vasitasi kimi deyil, ham da
hiiquqlarin miidafiesi predmeti kimi gebul edilmslidir. Dovlst onlarm
tizorinda nazaret ve istifade imkanina sahib oldugu godear, ham ds onlarin
gorunmasinin “pozulmaz sarhadlarini” tasbit etmalidir.

Neaticoa etibarils, cinayst miithakimasinde genetik malumatlardan istifads
tamamils qadagan edilmali deyil. Bu, cinayatkarligla miibarizeni iflic edardi.
Amma o da aydindir ki, genetik mslumatlardan mahdudiyyatsiz, maqsadsiz
va forqlendirmasiz istifade insan hiiquqglarma ziddir. On optimal yanasma
mohdud ohats, fardilesdirilmis qiymoatlondirms, miiddatli saxlama ve
moahkoma nazarati kimi mexanizmlarin tatbiqidir.

Ogor hiiquq bu prinsipleri tomin eds bilss, onda genetik malumatlar,
haqgigatan do, “yeni dovr”iin baslangicina gevrilocok, ham cinayatkarliga
garst miibarizoda effektiv vasits, ham de insan hiiquglarmm yiiksak
standartlarla qorundugu bir sistemin niimunasi olacaq. Oks halda ise, bu saha
moaxfilik hiiququnun an boytik zarbs aldig1, vetandaslarin dovlets ve hiiquq
sistemina inamini itirdiyi tehliikali bir “miidaxile zonasi”na gevrilacak.
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